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IN THE 


Court of Appeals of the District of Columbia 


Xo. 5095. 


The Journal Company, a Corporation, Appellant. 

vs. ! 

Kkdf.ral Radio ( \>m m ission . Appellee 


Notice oe Appeal to the ( ’ocrt of Appeals of t 
of (On’M bia and Reasons TherefokJ 


if. District 


Notice of Appeal. 

Now comes The Journal Company (owner ami publisher 
of The Milwaukee Journal), a Wisconsin corporation, ap¬ 
pellant in the above entitled proceeding, and says that it is 

aggrieved bv tin* decision of tin* Federal Radio Commis- 
i 1 * _ ... 1 

sion rendered on October 25, 1929, effective (j)etober 31, 
1929, on appellant’s application for renewal 4f its then- 
existing broadcasting station license for Station WTMJ, 
located at Brookfield (near Milwaukee), Wisconsin, which 
expired on October 31, 1929; that in and by s;jid decision 
the Commission denied and refused an important and es¬ 
sential feature of appellant’s said application.! i. e., with 
respect to the size of the area to be served by appellant’s 
station; that said decision was rendered without hearing, 
without giving notice to appellant, and without giving ap¬ 
pellant any opportunity to be heard; that appellant hereby 
gives notice of its appeal from said decision ii| so far as, 
and only in so far as, said decision reduced the service area 
of appellant's broadcasting station, as hereinafter set forth. 

THE JOURNAL COMPANY, 
By AY ALTER J. DAMMl 

\ L 

Promotion flanager. 

\ ELISHA HANSON, 

! LOUIS G. CALDWElLL, 

\ Its Attorneys. 
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2 Reason* for Appeal. 

Preliminary Statement. 

This appeal arises from the following action of the Fed¬ 
eral Radio Commission effective on October 31, 1929: 

In acting on appellant's application for renewal of its 
then-existing broadcasting station license, the Commission 
issued a document purporting to be the renewal applied for 
and which was a renewal of the previous license in part 
only. i. e.. with respect to frequency, power, hours of opera¬ 
tion, and period of time covered. It was not a renewal, 
however, with respect to the size of the area to be served 
by appellant’s station or the extent of the listening public 
to be reached with the programs of that station. By 
simultaneous action, entering into and forming part of the 
Commission’s decisioh on appellant's application, the Com¬ 
mission assigned additional broadcasting stations to the 
frequency (620 kc.) on which appellant’s station was au¬ 
thorized to operate, and substantially increased the power 
of another broadcasting station which had previously been 
assigned to the frequency. By the decision complained of, 
therefore, the Commission seriously and substantially re¬ 
duced the service area of appellant's station and diminished 
its listening public. The decision was reached and rendered 
without hearing, without notice to appellant, without giving 
appellant any opportunity to be heard, and in disregard of 
frequent requests (both written and verbal) by appellant 
that appellant be given an opportunity to be heard before 

anv such decision be rendered. 

•> 

The license sought to be renewed covered a period of 
three months, beginning April 30, 1929, and expiring on 
July 31, 1929. Bv actions of the Commission taken there- 
after, the period of this license was extended so as to 
expire on October 31, 1929. This license authorized appel¬ 
lant to operate its broadcasting station, WTMJ, at Brook¬ 
field (near Milwaukee), Wisconsin, full time on the fre¬ 
quency of 620 kc., with power of 1,000 watts nighttime and 
2,500 watts daytime. 

3 By necessary implication said license established 
the area which appellant’s station was authorized 

to serve the follows: 
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mined by 
610 , 620 , 


(a) In accordance witli the definition contained in sub- 
paragraph (C) of paragraph 4 of General Ordei^ 40 of the 
commission entered on August .‘>0, 1928, which subpara¬ 
graph has never been repealed or modified and is still in 
full force and effect, reading as follows: 

“C. The following frequencies are allocated tjor use by 
not less than two nor more than three zones, the broadcast¬ 
ing stations in those zones being permitted to operate sim¬ 
ultaneously, and to have an authorized power notj to exceed 
1.000 watts, the particular zones entitled to share in the al¬ 
location of any particular frequency to be dete: 
further order of the commission: 580, 590, 600, 

630, 780, 880, 890, 900, 920, 930, 940, 950, 1,010, 1,120, 
1,220. 1,230, 1,240, 1,250, 1,260, 1,270, 1,280, 1,290, 1.300, 

1.320, 1,330. 1,340, 1,350, 1.360, 1,380. 1.390, 1,|00, 1,410, 

\ 

and 1.430 kilocycles. 

“(Except that in those cases where the statioh locations 
and powers are such that interference will not ibe caused 
four or five zones instead of three zones mav share one or 

’ • i 

more of the foregoing frequencies where practicable.)” 

(b) \s that area in which reception of programs from 
appellant’s station would not be substantially {interfered 
with by the operation of other stations assigned to that 
frenuenev bv the allocation effective November 11. 1928, 
which allocation was constructed pursuant to and in accord¬ 
ance with the provisions of said General Ord<fr 40. The 
stations assigned to said frequency pursuant to 
cation and said General Order 40. together with 
tions, authorized power and hours of operation, were as 
follows: 

Hours of 

Call letters. Location. Power. i operation. 

WLBZ .Pover-Foxeroft. Me. ..250 watts nijrlittime) Full time 

."00 watts ( daytime) 

WDAE .Tampa, Florida.1.000 watts.Dividing time 

WDBO .Orlando. Florida 1.000 watts.Dividing time 

WTMJ . Brookfield. Wisconsin!.000 watts ('niirhttime)Fjill time 

2.500 watts (daytime) 

KFAP . Phoenix. Arizona ....500 watts .F^ill time 

KGW .Portland. Oregon ... .1.000 watts.Fjill time 

The licenses of said stations, together with that of ap¬ 
pellant’s station, covered the period from November 11, 


said allo- 
their loca- 
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1928, to January 31, 1929, and were succeeded by renewal 
licenses to each of said stations covering the period from 
January 31, 1929, to April 30, 1929, without change in the 
terms of any of said licenses and without the assignment of 
any additional stations to said frequency. 

4 The foregoing licenses were again succeeded bv 

renewal licenses to each of said stations covering the 
period beginning April 30, 1929, and (together with exten¬ 
sions) expiring October 31, 1929. without change in the 
terms of any of said licenses and without the assignment of 
any additional stations to said frequency (except for the 
case of WJAY hereinafter mentioned). Bv its decision ef- 
fective October 31, 1929, however, the stations henceforth 
assigned to said frequency, together with their locations, 
authorized power and hours of operation, were and are as 
follows: 


Hours of 

Call letters. Location. Power. operation. 

WLBZ.Dover-Foxcroft. Me. .500 watts .Full time 

W.JAY .Cleveland, Ohio .500 watts (daytime) .Daytime 

WFLA-WSUX Clearwater. Florida ..1.000 watts (nighttime (Full time 

2.500 watts (daytime) 

WTMJ.Brookfield, Wisconsin 1.000 watts (nighttime)Full time 

2.500 watts (daytime) 

KFAD .Phoenix, Arizona_500 watts.Full time 

KGW .Portland, Orqgon .... 1.000 watts.Full time 


As hereinafter explained, the action of the commission in 
increasing the power of WLBZ at nighttime from 250 to 
500 watts, in assigning WJAY to said frequency, and in 
substituting WFLA-WSUX for WDAE and WDBO on said 


frequency, was taken without hearing (at least, so far as 
appellant was concerned), without notice to appellant, with¬ 
out giving appellant an opportunity to be heard, and in dis¬ 
regard of frequent requests by appellant that appellant he 
given an opportunity to be heard before any such decision 
he rendered. Said action has caused disagreeable hetcro- 
dyne interference with appellant’s broadcasting at points 
as close as eighty miles from appellant’s station where no 
such interference previously existed, has caused fatal cross¬ 
talk interference with appellant’s broadcasting and a type 
of interference known as a “flutter” in large areas for- 
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substantial 
bf Michigan 


sion, there- 


license ex- 


merly reached by appellant’s station without 
interference, such as in 24 counties in the State 
and elsewhere. The action of the commis 
5 fore, had drastically reduced and diminished the area 
served by appellant station and the extent of the 
listening- public of that station and constitutes <ji refusal to 
grant appellant's application for renewal of its] 
pi ring October 31, 1929. 

The facts with regard to notice and opportunity for hear¬ 
ing are as follows: j 

Increase of Power of Station WLB2i 

On or about April 8, 1929, appellant learned |‘or the lirst 
time that Station WLBZ had shortly before theiji applied to 
the Commission for an increase of power to 500 watts at 
nighttime. This information was conveyed to appellant 
bv the Chief Engineer of the Commission, both Verbally on 
April 8, 1929, and by letter to appellant’s attorney dated 
April (I. 1929, in which letter the Chief Engineer stated, 
among other things: 

“Up to the present time I have opposed this increase 
solely for the reason that I did not want the possibility of 
this station causing a heterodyne in the service area of 
WTMJ. 1 would appreciate it if you would ihui out from 
WTMJ as to their viewpoint on allowing the Mqine station 
to increase their power to 500 watts. * *| Probably 

WTMJ can tell from present conditions whether an increase 
in power to the Maine station would be likely to muse them 

anv serious interference or not.” 

•• 

After taking up the matter with appellant, jippeilant’s 
attorney wrote a letter to said Chief Engineer on April 22, 
1929, which letter contained, among other things, the fol¬ 
lowing: 

“2. As to Station WLBZ at Bangor, Maine .—WTMJ is 
convinced that if this station is authorized to use! 500 watts, 
a serious heterodyne will result on evenings of average good 
reception. Stations of 500 watts in Boston and vicinity can 
be actually heard in Milwaukee under good reception con¬ 
ditions and, of course, this means necessarily |that there 
would be a troublesome heterodyne. 
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“(Consequently The' Milwaukee Journal desires to he on 
record as protesting the granting* of the applications of 
anv of tlie three foregoing stations on the ground that tliev 
will unduly restrict the service area of WTMJ and damage 
the one good regional channel which the State of Wiscon¬ 
sin has (it not having any cleared channel, although better 
entitled thereto than either Minnesota, Iowa or Nebraska)." 

On April 25, 1929, appellant's attorney wrote to the 
0 Secretary of the Commission, inquiring, among other 
things, as to the date of hearing on said applica¬ 
tion of Station WLBX and on May 3, 1929, said Secretary 
replied, stating, among other things, the following: 

“The WLBX, WTBO and WGBS applications are in the 
hands of the Engineering Division. It seems likelv that the 
engineers will nersuade these stations to withdraw their 
applications. In the event they are carried to a hearing, 
the three of them will be grouped for hearing on the same 
date." 

Again, on May 18, 1929, appellant’s attorney wrote to Com¬ 
missioner Saltzman, member of the Commission from the 
Fourth Xone, stating, among other things: 

“l want to register a protest in behalf of the station 
(WTMJ) against the granting of any applications * * * 
for privileges on this channel without hearing. In the re¬ 
cent past, before you came on the Commission, the Com¬ 
mission without anv notice whatsoever to WTMJ assigned 
WJAY at Cleveland, Ohio, to daytime operation on this 
channel. There is now pending before the Commission an 
application on the part of WLBX at Bangor, Maine, for 
an increase of power from 250 to 500 watts on the 
channel and it is with reference to such an application that 
1 want to express the desire to be heard before it is granted. 


“Wisconsin is the fourth largest state in the Fourth 
Zone: nevertheless, although larger than Iowa, and Minne¬ 
sota. it has no cleared channel and only one decent regional 
channel, which is 620 kc. Under General Order 40 this 
channel was to be of the sort that would accommodate sta- 
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tions in two and not more than three Zones excbpt in 
unusual eases; the stations assigned to it besides WTMJ 
were stations in the Third and Fifth Zones, WLBZj being 
in tlie First Zone, was allowed to go on the channel only 
because of the small amount of power. One of the Third 
Zone stations already on the channel at Orlando, Florida, 
can be heard at Milwaukee in the evening after WTMJ 
signs off.” 

The matters contained in tlie foregoing letters wore also 
from time to time presented verbally to the several mem¬ 
bers of the Commission and to its Chief Engineer, j 

On August 20, 1929, appellant’s attorney again wjrote to 
the Commission, asking for information as to the date, if 
any, which had been set for hearing on said application of 
Station WLBZ for an increase of power. On August 24, 
1929, the Commission replied with a letter, advising!appel¬ 
lant’s attorney that the application of WLBZ (which in 
reality consisted of two applications, one of which asked 
for an unconditional increase to 500 watts po|wer at 
7 nighttime and the other asked for an additional 250 
watts for night use experimentally) was to be sched¬ 
uled for hearing on November 13, 1929, “if the applicant 
requests a hearing”; it was further stated that it \\ L as not 
at all certain that the application would go to hearing, since 
the applicant had not indicated a desire to be heard (as 
required by the rules and regulations of the Commission). 

Nevertheless, in the face of the assurances contained in 

. i 

the above-mentioned communications from the Commission 
and of appellant’s repeated requests for an opportunity to 
be heard before WLBZ be permitted to increase its power, 
the Commission did, on or shortly prior to October 11, 1929, 
authorize Station WLBZ to increase its nighttime power to 
500 watts “experimentally” for the remainder of it|s then- 
existing license period, expiring October 31, 1929. This 
was done without hearing, without notice to appellant, and 
without giving appellant an opportunity to be heard. 

On October 17, 1929, appellant’s attorney wrote j to the 
Commission, protesting against this action and, in behalf 
of appellant, requesting that before’the license of Station 
WLBZ (as modified by said increase of power) be renewed, 
appellant’s station be given an opportunity to be heard. 
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The Commission replied by letter dated October 24, 1929, 
stating that the Commission would not withhold the re¬ 
newal license of \YLB% (including said increase in power) 
but that if interference resulted from the operation of 
WLBZ, appellant might make application “for the Com¬ 
mission's consideration as to whether or not a hearing 
should be held at a later date.” On October 28, 1929, ap¬ 
pellant tiled with the Commission a formal petition, under 
oath, asking that the application for renewal of license on 
the part of Station WLBZ (in so far as it included said 
increase of power) be either denied or, if not denied, des¬ 
ignated for hearing, and in said application set forth at 
length the facts upon which appellant based its right to a 
hearing and the facts showing that the said increase of 
power was unquestionably causing interference in the area 
served by appellant's station and constituted a radical re¬ 
duction in the station’s service area. Xo action was 
8 taken on appellant’s said petition by the Commis¬ 
sion but, on the contrary, the Commission, as part of 
its decision on appellant’s application for renewal of its 
then-existing license, issued to said Station WLBZ a re¬ 
newal license covering the period from October 31, 1929, to 
January 31, 1930, authorizing it to use 500 watts power, 
both day and night. 

Since the employment of the increased power at night¬ 
time bv Station WLBZ, there has been serious heterodvne 
interference with appellant’s broadcasting at points as 
close as eighty miles from appellant’s station, where pre¬ 
viously no such interference existed, with the result that 
the service area of appellant’s station has been reduced to 
only a portion of its former size. Appellant states, on in¬ 
formation and belief, that this interference is due to the 
increase of power accorded to WLBZ; the exact source of 
the heterodyne interference is impossible to demonstrate 
by engineering tests so long as WLBZ is in continuous 
operation and the Engineering Division of the Commis¬ 
sion is taking no steps whatever to investigate or determine 
what interference, if any, is being caused by said increase 
of power. Because of the failure and refusal of the Com¬ 
mission to give consideration to the engineering report on 
interference caused by Station WJAY, as hereinafter set 


be a large 
AVLBZ of 
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forth, it would be futile for appellant to incur additional 
expense in making further engineering investigation, par¬ 
ticularly since engineering opinion everywhere! is agreed 
that the increase of power will necessarily cau 
reduction in AYTM J 'S service area. The use bv| 

500 watts during the day time does not cause bubstantial 
interference with appellant’s broadcasting because electro¬ 
magnetic waves on a frequency such as 620 kcjhave only 
from one-fifth to one-tenth as large a range in ((laytime as 
at nighttime and the distance between stations AYLBZ and 
AYTAIJ is such that no substantial interference will be 
caused by the use of such power in the daytime, j 

9 Assignment of Station AVJAY to 620 kc. 

At some date shortly prior to March 20, 1929, the ex¬ 
act date being unknown to appellant, the Commission 
transferred Station AY J AY at Cleveland, (Ihio, from 
tin 1 frequency of 1450 kc*. and authorized it (to operate 
on 620 kc. with 500 watts power during thie daytime 
(namely, from sunrise to sunset). The authorisation thus 
given to AY JAY contained a provision stating ii| substance 
that it was “on an experimental basis,” meaning* (in view 
of the above-quoted language contained in General Order 
40) that the authorization was conditional on no inter¬ 
ference being caused by AYJAY with stations then operating 
on said frequency. This action of the Comnq'ission was 
taken without hearing, without notice to appellant, and 
without giving appellant an opportunity to be h[eard. The 
distance between AYJAY and AYTMJ is only approximately 
340 miles and, by reason of this fact as well as of the fact 
that a large portion of the area between the two stations 
is covered with water, interference was almost certain to 
develop from the simultaneous operation of the two sta¬ 
tions on the same frequency even in the daytimd, according 
to competent engineering opinion. Such interference did 
immediately develop, as is hereinafter shown. 

Appellant immediately protested this action qf the Com¬ 
mission, both verbally and by letter of April j, 1929, the 
letter being addressed to the Chief Engineer df the Com¬ 
mission. On April 6, 1929, the Chief Engineer <t>f the Com- 
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mission replied by letter, stating that he had kept clearly in 
mind the value of Station WTMJ and had done all he could 
to protect the service range of that station. He further 
stated that in assigning WJAY to a daylight position on 
620 ke., it had been considered that there would be no in¬ 
terference with WTMJ but that he would appreciate it if 
WTMJ would ascertain whether the operation of WJAY 
was causing WT.MJ any interference. These statements 
were repeated verbally by said Chief Engineer to appel¬ 
lant's representative on April 8, 1929. On April 22, 1929, 
appellant wrote to said Chief Engineer, reporting that 
WJAY was not then causing anv heterodyne within 
10 the immediate range of WTMJ but that it was unable 
to determine whether any heterodyne was being 
caused at a distance of fifty miles or more from WTMJ be¬ 
cause of the difficulty in finding out when WJAY was on 
the air, since that station had an uncertain schedule, was 
not consistently on the air, and in many cases did not broad- 
cast in accordance with programs previously furnished; 
that appellant, however, had noticed that its daytime mail 
from the south had decreased and that it was a matter of 
conjecture as to whether this was due to WJAY. There¬ 
after appellant, pursuant to the suggestion and request of 
said Chief Engineer, employed a recognized radio engineer, 
C. M. Jansky, Jr., to investigate the question. Said Jansky 
was unable to undertake the investigation until the latter 
part of June, 1929, but thereafter, with the assistance and 
co-operation of appellant’s Chief Engineer, carried out an 
elaborate investigation, largely in the State of Michigan, 
taking data at approximately forty locations, all at great 
expense to appellant. Said Jansky made a report on July 
18, 1929, showing that interference was being caused by 
WJAY with appellant’s broadcasting in at least twenty- 
four counties in the State of Michigan alone, having an 
area of 15,850 square miles and a population of over 2,335,- 
847 people, an area and population which had been form¬ 
erly satisfactorily reached by appellant’s broadcasting 
without interference; that over a large porton of this area 
the interference consisted of either cross-talk from WJAY 
or of “blanketing” of WTMJ by WJAY and that elsewhere 
it consisted of a type of interference known as a “flutter,” 
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which destroyed the satisfactory character of appellant’s 
broadcasting. Immediately thereafter appellant tiled a 
copy of said report with supporting data with the Chief 
Engineer of the Commission and appellant’s representative 
conferred with the Chief Engineer of the Compiision on 
the subject. 

On July 29,1929, appellant’s attorney wrote to said Chief 
Engineer, stating that, since WJAY had been put on the 
frequency without notice or' opportunity for Rearing to 
WTMJ and since the leport showed substantial inter¬ 
ference, together with the probability that with the 
11 coming of good radio weather in the winter this in¬ 
terference would be increasingly serious, 
decided to ask the Commission that 


appellant 


license of 
designated 


44 before anv renewal license is given to WJAY on this 
channel, the application be set for hearing and that we be 
given a chance to present the results of the investigation.” 

I 

A similar request was addressed on the same (}ate to the 
General Counsel of the Commission. On or abcjut August 
12, 1929, appellant was advised by the Engineering Division 
of the Commission that because of the interference shown 
by the report AY JAY would be shifted to some dther posi¬ 
tion away from 620 kc. On August 13, 1929, appellant filed 
with the (’ommission a formal sworn petition, asking that 
the application for renewal of the then-existing 
WJAY on 620 kc. be denied or, if not denied, 
for hearing, making reference to the facts shown by the 
report of said Jansky, to facts showing that it was to the 
public interest, convenience and necessity that WTMJ’s 
service area be not thus diminished, and to fadts showing 
that the State of Wisconsin was already far below its fair 
and equitable share of broadcasting facilities (within the 
meaning of Section 5 of the Amendatory Act off March 28, 
1928, and that the State’s actual quota shouldjnot be de¬ 
creased by the causing of additional interference on the 
one regional channel on which good reception 
been obtained (Wisconsin being the fourth larg* 
population in the Fourth Zone and the thirtee 
in the United States and yet having no cleared (jhannel and 
only one regional channel, i.e., 620 kc., of a Satisfactory 
character). 


results had 
est state in 
nth largest 
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Appellant not having; received any advice from the Com¬ 
mission with respect to its said request for hearing* in its 
said petition, appellant's attorney wrote to the Commission 
on October 17, 1929, asking what the status ot* the 
12 matter was and reiterating appellant’s request tor 
such a hearing, and further stating that, in view of 
the facts already presented to the Commission, appellant 
felt that a renewal of AVJAY'S license on 620 kc. might he 
considered n> tantamount to a refusal to renew W-TMJ’s 
license as it originally stood at the beginning of the then- 
existing license period. On October 24, 1929, the Commis¬ 
sion replied by letter, stating that it would not withhold 
the renewal license of Station AY JAY on 620 kc. but that 
if interference resulted from the operation of AYJAY, ap¬ 
pellant might make application 

••for the Commission’s consideration as to whether or not 
a hearing should he held at a later date.” 

Thereafter, by its said decision effective October J1, 1929, 
tile i ommission issued a renewal license authorizing Station 
AYJAY to operate on 620 kc. during the daytime with JOO 
watts power, thus drastically reducing the service area of 
appellant’s station and its listening public, and in face of 
the fact that the authorization given to AYJAY was on an 
experimental basis and that experiment had demonstrated 
that interference was being caused by its operation on that 
frequency. 

Substitution of Florida Stations. 

During the summer! of 1929 appellant learned that the 
Commission was considering making some change in the 
Florida broadcasting stations assigned to 620 kc. and by 
letter of July 29. 1929, addressed to the Chief Kngineer of 
the Commission reuested that 

“before any change is made in the Florida stations, AYTAIJ 
be given an opportunity to make the necessary investiga¬ 
tion and to be heard.” 


Nevertheless, on or shortly prior to October 16, 1929, the 
Commission, without notice to appellant and without giving 
it an opportunity to be heard, made a decision, effective 
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October 31, 1929, by which Station WDBO jof Orlando, 
Florida, was to be shifted to another frequency |and WDAE 
at Tampa, Florida, was to have full timje instead of 

i *> 


nod and be- 
cached after 
•erned were 
however, as 


ional inter- 


b.alf time on 620 kc. Appellant is infor 
lieves, however, that this decision was r< 
a lie: tring in which the Florida stations coin 
^iven an opportunity to be heard. Inasmuch, 
the shift was not such as to cause anv addi 
ference to appellant's broadcasting, appellant makes no 
complaint with respect to it. 

Thereafter, however, on or about October 28, 1929, with¬ 
out notice or opportunity for hearing to appellant and, so 
far as appellant knows, without a further hearing as be¬ 
tween said Florida stations, another shift was made by 
which Station WDAE was taken off of 620 kc. and WFLA- 
WSUX of Clearwater, Florida, was, during the succeeding 
license period, to be authorized to operate onj 020 kc. full 
time with 1,000 watts nighttime power and 2,000 watts 
daytime power. Appellant is informed that the change has 
not yet taken place and will not take place unt|il November 
1”), 1929. Nevertheless, appellant is apprehensive that this 
will cause additional interference with its broadcasting 
because of the fact that, according to belief limong many 
engineers, for some unaccountable reason having to do with 
the laws of physics, broadcasting from Clearwqtor, Florida, 
has a greater range in the direction of appellant's station, 
particularly in northern Illinois and souther^ Wisconsin, 
than broadcasting from Tampa, Florida. At any rate, 
appellant urges that experiments and tests should be made 
and a hearing accorded, before anv such change is effected. 

j 

With Regard to Station WTM.T. | 

I 

Full facts with respect to the record of and! service per¬ 
formed by appellant’s station are and have beeii at all times 
in the possession of the Commission and, so far as appel¬ 
lant knows, it is not claimed by the Commission that ap¬ 
pellant’s station has failed in any respect to |serve public 
interest, convenience or necessity or that anything has oc¬ 
curred which warrants a reduction in the service area orig- 
inallv granted it under its license of November 11, 1928, 
and renewal licenses thereafter. Appellant’s station, 
WTMJ, which is the successor of stations operating under 
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different call letters and purchased by appellant, 
14 has a history of continuous broadcasting since the 
summer of 1922, first under license from the Secre¬ 
tary of Commerce and after February 23, 1927. from the 
Federal Radio Commission. It is by a wide margin the 
most important and most popular broadcasting station in 
the State of Wisconsin, serves a far larger population than 
any other station in that State, expends much larger sums 
for its programs than any other station in that State and 
is better entitled to preferred facilities than any other sta¬ 
tion in that State. Although Wisconsin is the fourth largest 
state in the United States in population, and although 
under the Radio Act of 1927, as amended, it is fairly and 
equitably entitled to a cleared channel, no cleared channel 
or part thereof has been assigned for use by any broad¬ 
casting station in that State. If anv such channel were 
assigned for use in the State of Wisconsin, WTMJ has the 
indisputable right to the enjoyment thereof. It was in 
recognition of WTMJ’s peculiar claim to favorable facili¬ 
ties that it was assigned to the one satisfactory regional 
channel which was authorized to be used in the State of 
Wisconsin and which, under the Commission’s allocation of 
November 11. 1928, was reasonably free from interference 
within the area which WTMJ desires to serve. 


enumeration of Reasons for Appeal. 

1. The decision of the Federal Radio Commission here¬ 
in complained of. effective October 31, 1929, constituted a 
refusal of appellant \s application for renewal of appellant's 
then-existing license expiring October 31, 1929: neverthe¬ 
less, said Commission «jit no time notified appellant that the 
Commission had not reached a decision that public interest, 
convenience or necessitv would be served bv the granting 
of said application: the Commission neither fixed nor gave 
notice to appellant of any time and/or place for hearing 
thereon: and the Commission at no time afforded appellant 
an opportunity to be heard with respect to said application. 

2. The said decision of the Federal Radio Commission 

was contrary to public interest, convenience and/or 
15 necessity; public interest, convenience and/or neces¬ 
sity required that appellant’s station, WTMJ, be 
permitted and authorized to serve an area and a listening 
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public at least as large as that permitted and authorized 
by its previous licenses, beginning* November 11, 1929. 


3. 


The said decision of the Federal Radio 


ir i 


ommission 


ommission 


was contrary to its own prior decisions as t(j> what was 
required by public interest, convenience, and/or necessity 
with respect to the service area and the extent of the listen¬ 
ing public of appellant’s said station WTMJ: no hearing 
having been held, and no evidence heard by the Commis¬ 
sion, on appellant’s application for renewal of license, there 
was no legal basis for changing or departing fifom its said 
former decisions. 

4. The said decision of the Federal Radio 
was inconsistent with and contrary to the express provisions 
of its General Order 40 entered August 30, |928, which 
provisions have been ever since then, and are now, in full 
force and effect, in that, under subparagraph ((/) of para¬ 
graph 4 of said General Order, the frequency cJf G20 kc. is 
allocated for use bv not less than two nor more] than three 

* # I 

zones by stations having an authorized power ncj>t to exceed 
1,000 watts (nighttime) and the only exception jo the fore¬ 
going provided by said General Order is “in those cases 
where the station locations and powers are suchj that inter¬ 
ference will not be caused.” 

5. The said decision of the Federal Radio Corjnmission is 
inconsistent with and contrary to the express pi 
Section 5 of the Amendatory Act of Congress ot[ 

1928, in that, whereas even prior to the rendering of said 
decision, the State of Wisconsin did not have ja fair and 
equitable share of either frequencies (wave-len< 
station power according to its population, sa 
further reduced that State’s quota of radio br 
service, both of transmission and reception, by 
ally deteriorating its one satisfactory regional 
and by radically diminishing the effectiveness of] the power 

authorized on said frequency. 

16 Because of the reasons hereinabove set.(forth. The 

_ 1 ' 

Journal Company, has appealed from sajd decision 
of the Federal Radio Commission in so far as, alnd onlv in 

7 I * 

so far as, said decision reduced the service area of appel¬ 
lant’s broadcasting station WTMJ. 

THE JOURNAL COMPANY. 
By WALTER J. DAMMj 

Promotion Manager. 


ovisions of 
March 28, 


;ths) or of 
d decision 
oadca sting 
substanti- 
frequency 
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17 Verification. 

State of Illinois, 

( 1 omit if of Cook, ss: 

Walter J. Damm, being first duly sworn, deposes and 
says that lie is the Promotion Manager of appellant, The 
Journal Company; that he has read the foregoing notice 
of appeal and reasons therefor; that the matters and tilings 
therein set forth are true, except such as are therein stated 
to be upon information and belief, and that with respect to 
such matters lie verilv believes them to be true. 

WALTER J. DAMM. 


Subscribed and sworn to before me this 9th day of No¬ 
vember, 1929. 

[Seal of J. H. Biehn, Notary Public, Cook County, Ill.] 

J. IT. BIEHN, 

Notary Public, Cook County . Illinois. 
Notice to Federal Radio Commission. 


Please take notice that the foregoing notice of appeal 
and reasons therefor will be filed bv The Journal Company 
forthwith in the Court of Appeals of the District of Colum¬ 
bia pursuant to the provisions of the Radio Act of 1927. 

ELISHA HANSON, 

LOUIS G. CALDWELL, 
Attorneys for Appellant, The Journal Company. 

18 Certificate. 

State of Illinois, 

County of Cook, ss: 

The undersigned, Louis G. Caldwell, being first duly 
sworn, deposes and says that lie is one of the attorneys for 
The Journal Company, appellant herein, and that the fore¬ 
going is a true copy of the notice of appeal and reasons 
therefor, to be filed forthwith in the Court of Appeals of 
the District of Columbia. 


LOUIS G. CALDWELL. 
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I 

Subscribed and sworn to before me this Dili da\j of No¬ 
vember, 1929. 

[Seal of J. II. Bielm, Notary Public, Cook County, Ill.] 

J. H. BIEHN, 

Notary Public , Cook County , Illinois. 

I 

Acknowled gment of Service. 

Service of a certified copy of the foregoing nbtice of 
appeal and the reasons therefor is acknowledged this lltli 
dav of November, 1929. 

FEDERAL RADIO COMMISSION, 

I',v RAUL M. SEGAL, 

* 7 | 

Assistant General Counsel. 

19 [Indorsed:] No. 509b. In the Court of Appeals, 
District of Columbia. The Journal Company, a cor¬ 
poration, appellant, vs. Federal Radio Commission, ap¬ 
pellee. Notice of appeal to the Court of Appealsj of the 
District of Columbia and reasons therefor. Elisha Han¬ 
son, Securities Building, Washington, D. C. Louis G. Cald¬ 
well, 32 North La Salle Street, Chicago, Illinois. Court of 
Appeals, District of Columbia. Filed Nov. 11, 1929. Henrv 
W. Hodges, Clerk. 

20 In the Court of Appeals of the District of Columbia. 

No. 5095. 

The Journal. Company, a Corporation, Appellant, 


Federal Radio Commission. 

The Federal Radio Commission's Statement of Facts and 
(Ironmis for Decision , Filed Pursuant to Section 10 of the 

J 7 j 

Radio Act of 1927, as Amended. 

Page 

I. The Motion to Dismiss the Notice of Appeal ... 2 

II. The Allegations Attached to the Notice of Ap¬ 

peal ..!.. . 2 
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III. The Issues Sought to Be Presented. 3 

IV. The Issue Stated. 7 

V. The Record. 7 

VI. The Appellant Is Xot Entitled to an Interference- 

Free Channel. 8 

VII. The Appellant Can Have Xo Sound Objection to 

an Experiment to Determine the Extent of In¬ 
terference . 10 

VIII. Every Precaution Has Been Thrown About the 

Experiment for the Protection of Appellant. . . 10 

IX. A Hearing Procedure Was Provided Which Ap¬ 


pellant Did Xot Choose to Follow.11 

X. Conclusion .. 13 


Xow comes the Federal Radio Commission and, pur¬ 
suant to the provisions of Section 1(> of the Radio Act of 

_ 1 | 

1927, files this, its Statement of its decision and statement 
in writing of facts and grounds for decision with reference 
to the matters complained of in appellant’s Xot ice of Ap¬ 
peal and Reasons Therefor, filed Xovember 11, 1929, 
21 and respectfully shows the Court: 

I. The Motion to Dismiss Xot ice of Appeal. 

On Xovember 22, 1929, the Commission liled its Motion to 
Dismiss the Xot ice of Appeal and Reasons Therefor al¬ 
leging that appellant had attempted to appeal from orders 
of the Commission from which no appeal is provided by 
law; that appellant had attempted to appeal from an or¬ 
der granting its application; that appellant had attempted 
to appeal from decisions not involved in or contempora¬ 
neous with the granting of appellant’s application; that 
this appeal raises unsubstantial questions and other 
grounds which more fully appear in said motion, reference 
to which is hereby made for greater certainty. In filing 
this Statement, the Commission asks not to be understood 
as waiving said motion or any of the grounds thereof but 
now affirms the same and requests that said motion be de¬ 
cided before the parties to this appeal are required to cause 
the record to be printed or to prepare and file briefs on 
the merits of a case wherein it may properly be held that 
no appeal will lie as a matter of law. 
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II. The Allegations Attached to the Notice of Apjpeal. 

Attached to the Notice of Appeal herein is a ljengthy 
“Reasons for Appeal" containing some thirteen p^ges of 
allegations, discussion and argument with reference to the 
contentions of appellant. The Commission admits and— 
so far as they may he found to be material—concurs in 
said recitations therein as deal with: 

a) The licensing history of appellant ’s station 

b) The licensing history of other stations therein de¬ 
scribed 

c) The contents of letters, orders and decisions jherein 
quoted from 


The Commission denies all inferences, conclusions, con¬ 
tentions and arguments contained in said document jand all 
allegations concerning interference, either actual or 
22 expected, shares in allocation under the Act of |March 
28, 1928, purported service areas, the custorjis and 
practices of the Commission and its employees and such 
other matters as are not herein specifically admitted, re¬ 
spectfully showing the Court that the argumentative char¬ 
acter of said “Reasons for Appeal,” the diversity of sub¬ 
jects therein discussed and the absence of paragraph num¬ 
bering prevent a more concise reply thereto. 

III. The Issues Sought to Be Presented. 

Appellant’s Notice of Appeal and Reasons Therefor com¬ 
plains of a series of unrelated decisions and orders of the 
Commission, as follows: 

A. An “Increase of Power of Station WLBZ Alleged 
to have been authorized “on or shortly prior to October 
11, 1929” (and more than twenty days prior to the filing 
of the Notice of Appeal herein). 

B. The Penewal of the license of Station WLBZ ^cover¬ 
ing the period from October 31, 1929, to January 31, |1930,” 
the date of which action is not alleged. 

C. The renewal of appellant's license upon a frequency 
used by more stations than appellant desires to have in 
operation thereon. 
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1). The “ (Zssu/mttcitf of Station II JAY to 020 Ice.," al¬ 
leged to have taken place “at some date shortly prior to 
March 20, 1929’’ (and more than twenty days prior to the 
tiling of the Xotice of Appeal herein). 

K. The renewal of the license of Station II JAY , alleged 
to have been by ‘‘decision effective October Ml, 1929," the 
date of which decision is not alleged. 

F. The licensing of Station II FLA -II St A to operate 
at a frequency of 020 kilocycles “during the succeed- 
23 ing license period" after “on or about October 28, 
1929.” 

The position of the Commission that none of these mat¬ 
ters constitutes an appealable decision, either viewed by 
itself or as it is alleged to affect appellant either initially 
or in connection with the renewal of appellant's license, has 
been heretofore stated. These matters are thus segregated 
and listed for the purpose of this Statement in order that 
the Commission may ascertain just which of its actions is 
sought to be brought before the Court in order that its deci- 
sion mav be stated. 

With reference to the following items: 

D. The assignment of WJAY to 620 ke. 

E. The renewal of the license of WJAY. 

The Commission observes that the contention of appel¬ 
lant is that the operation of WJAY (at Cleveland, Ohio) 
at the frequency of 620 kilocycles has “reduced the service 
area” of appellant and that appellant's application for re¬ 
newal was “denied” in that WJAY was permitted to con¬ 
tinue operating as under its previous license. In this con¬ 
nection it appears that, insofar as WJAY is concerned, the 
action of the Commission lias in no manner changed or 
disturbed the status of appellant's station and the license 
thereof was renewed on October 25, 1929, in all respects on 
the same basis (insofar as AY JAY is concerned) as that 
license had previously been in effect. 

This readily appears from the following tabulation: 



THE JOURNAL CO. Vs. FED. RADIO COMMISSION 


o o © O O O o 
o o o o o o o 
Vw o ‘O o »o o o 


<71 


Cl 


o 

So 

(Cl ^ 


21 


6 





o o o 

cc c-- c/: 



• —1 ._, 

cs o 

O O 


^ 4 


•/. 





Cl 

Cl 

1 

■w — 

Cl 

w • 

Cl 

1 

Cl 

Cl 

' o 

CO 

1 

Cl 

Cl 

1 

C.l 

o 

1 


1 

r-i 

r-^ 

r—i 

co 

» 

• ' » 


rA 
• w 

» fcr 

W • » 

1 

CO 


1 

4 


1 

t 

C 

i 

r-r 




r-i 


' r ~ l 


c 

r*- 

c 6 

w 

O C 

c 

o 




— ' 

W 




w • 

Cl l “ i 

c. 

*™ c. 

Cl 

w • 

ci 

i 

Cl 

Cl 

1 

Cl 

1 

Cl 

Cl 

Cl 


00 



1 

x 

^1 

Cl 

1 


co 

1 

♦ ' % 

| 

/*>o 

T— 


1—1 

1 


l- 

1 

o 

o 

1 





i—i 

1—1 

1—1 

Cl 

W • 

Cl <— 

w » 

Cl 

Cl 

w • 

Cl 

1 

Cl 

1 

°} <?} 

Cl 

Cl 

Cl 

1 

Cl 

o 

X 

^ »o 

© 

• 1 
c *o 

X 

>o 

r—* 

i—i 

1 —* 

Cl 

rs 

1—1 

Cl 

i 

T—1 

co 

4 4 

t 

* <*s 

1 

o 

1 

o 

1 

o 





T—1 

1—1 

r-i 




















THE .JOURNAL CO. VS. TED. RADIO COMMISSION. 


*>•> 


Thus it will l>o seen that the application for renewal of 
license which was granted under circumstances objection¬ 
able (in this regard) to appellant was acted upon by the 
Commission on April 1, 1929 (item 3 in the table) and no 
appeal was taken from that action under appellant’s theory 
that the action was in fact a “denial.” 

The license of the Commission indicated in item 9 of the 
table, ordered October 25, 1929, was, so far as the relative 
status of WJAY and AYTMJ is concerned, identical with 
the license thereby renewed in all respects. 

On November 11, 1929, the date of the filing of this ap¬ 
peal, more than seven months had expired after the re¬ 
newal license was issued on the basis of WJAY’s operation 
at 620 kilocycles. The renewal license applied for by ap¬ 
pellant having been fully granted, no further discussion will 
be had of this feature save to point out that appellant’s 
claims of interference in this regard are in fact being in¬ 
vestigated by the Commission and relief (or a hearing) may 
shortlv be given. 

With reference to the item: 


F. The licensing Of station WFLA-WSFX to operate at 
a frequency of 620 kilocycles. 


The Commission observes that the complaint of appel¬ 
lant is that it is 


“apprehensive that this will cause additional interference 
with its broadcasting because of the fact that, according to 
belief antono many radio engineers, for some unaccountable 
reason having to do with the laws of physics, broadcasting 
from Clearwater, Florida, has a greater range in the 
25 direction of appellant’s station, particularly in 
northern Illinois and southern Wisconsin, than 
broadcasting from Tampa, Florida” (page 13). (Italics 
ours.) 


and appellant also alleges that: 

“appellant is informed that the change has not yet taken 
place and will not take place until November 15, 1929” 
(page 13). 

Therefore, since appellant’s case is postulated upon the 
theory that appellant’s license granted on October 25, 1929, 
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bg been 
sion be- 


was not what it had applied for and the application was in 
fact denied, and the action with reference to WFLA-WSUN 
coming some time thereafter and the complaint about it 
being based upon “apprehended” interference according 
to a “brief” among “many * engineers,” it must 
be assumed that no appeal is seriously urged with refer¬ 
ence to that assignment. 

Thus reducing the contentions of the Notice of!Appeal, 
we find appellant’s only complaint is with reference to 
station WLBZ. In that connection item A, an increase in 
power, alleged to have been authorized “on or shortly prior 
to October 11, 1929,” was in fact authorized by Commis¬ 
sion action October 2, 1929, and was represented by a modi¬ 
fied license issued to WLBZ on October 9, 1929, for a period 
extending from October 9, 1929, to October 31,1929j. Hence 
this Court has no jurisdiction to entertain anyj appeal 
therefrom, the Notice of Appeal in this case havi 
filed November 11, 1929, fortv da vs after said decil 
came effective. 

i 

Thus the complaint of appellant is as to items 

B. The renewal of the license of Station WLB^ and 

O. The renewal of appellant's license 

The theory of appellant being that these two favorable 
actions, taken together, constitute an unfavorable action 
upon its application, that theory must be accepted if the 
Commission is to present its grounds for decision. 
26 This acceptance, however, is only for this purpose. 


IV. The Issue Stated. 


The contention of appellant is that by its application for 
renewal dated September 23, 1929, it sought a licejnse for 
operation at 620 kilocycles with WLBZ operating even¬ 
ing hours on that frequency at only 250 watts, ajthougli 
that request is not contained in the application, nor could 
it be lawfully included therein; that in renewing appel¬ 
lant’s license and at about the same time renewing WLBZ’s 
license for evening operation “with power not in excess of 
500 watts for experimentation to determine whether inter¬ 


ference results,” the Commission in fact denied 


lant’s application and rendered an appealable decision, 


appel- 
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contrary to the public interest, convenience and necessity 
and without a hearing. 

Xo point is made by appellant of WLBX's daytime power 
and in fact this question is eliminated (see page 8 of No¬ 
tice of Appeal and Reasons Therefor). 


V. The Record. 

The Commission files herewith, under the certification 
of its Secretary, the following correct copies of decisions 
and documents in its files: 

A. Application of Appellant for renewal of its license, 
dated September 23, 1929. 

B. Renewal license of appellant dated October 25, 1929. 

0. License of WLBZ, dated April 8, 1929. 

D. General Order No. (19, extending the above. 

E. Application of \YLB% dated April 1, 1929, for modi¬ 
fication of its station license for increased power. 

F. Minute entry of the Commission setting this applica¬ 
tion for hearing. 

G. Application of WLBX for approval of installation of 
automatic frequency control, dated August 14, 1929. 

II. Supplement thereto dated September 2, 1929. 

I. Commission's minute entry September 30, 1929, ap¬ 
proving the above. 

27 J. Commission’s minute entry October 2, 1929, 
reconsidering and granting WLBZ’s application for 
modification. 

K. WLBZ’s station license as modified October 9, 1929. 

L. WLBZ’s station license for the period commencing 
October 31, 1929. 

M. General Order No. 40. 

N. General Order No. 15, providing a procedure for ob¬ 
taining a hearing On the question of interference between 
stations on the same or on closely adjacent frequencies. 

VI. The Appellant is not Entitled to an Interference-free 

Channel. 

As interference is here spoken of, that term is used only 
in reference to heterodyne interference, that being the in¬ 
terference caused by a difference in frequency between two 
stations supposed to be (but not in fact) operating at the 
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same frequency. Cross-talk interference is not }iere in¬ 
volved. ITeterodvne interference takes place oiilv vldien the 
difference in the two frequencies involved exceeds anj audible 
minimum, generallv assumed to be in the neighborhood of 
1G cycles per second. In cases where that difference is 
less than this audible minimum, there is occassicfnally a 
type of difficulty described in the Notice of Appeals as 
“fluttering*.” This is not, however, definitely predictable, 
nor thoroughly understood, and must be located by actual 
test. " * | 

Heterodyne interference between stations of the power 
involved in this controversy (either before or after 'WLBZ’s 
change in evening power) must take place somewhere in 
the territory between them if their difference in frequency 
exceeds Ihe minimum referred to. The effect of increas¬ 
ing WLBZ’s power is to move the area of this interference 
somewhat to the westward and to a certain extent increase 
that area. It is not, however, determinable in advance, 
either with or without a hearing, what the extent of 
28 this change might be. The interaction of |station 
frequencies is governed by many factors, geographi¬ 
cal, seasonable, climactic and by the “unaccountable rea¬ 
son (s) having to do with the laws of physics” referred to 
in appellant's Reasons (page 13). These phenomena can 
be thoroughly predicted only when all facts are known. 
One of the most important factors is the stability I of fre¬ 
quency control in the two stations involved. Reference 
will be made to this feature below. j 

Under the terms of General Order Xo. 40, onlv 40 channels 
in the broadcast band are free of heterodvnc interference. 
These are the so called “cleared” channels which at*e allo¬ 
cated eight to each zone. On all other of the tiftv 
channels available for assignment in the United States, 
heterodyne interference somewhere is presumed, this is 

not a situation created bv the Commission. The difficultv 

• •> 

is inevitable from the plain objection to eliminating all but 
90 of over GOO broadcasting stations. 

By subparagraph C of paragraph 4 of General Orjder 40, 
the frequency of G20 kilocycles is set aside for use in two or 
three zones, with additional assignments permitted in the 
other zones if interference will not be caused by those addi¬ 
tional assignments. 

4—5095a 
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Appellant admits that no interference is caused it by the 
stations in the Fifth Zone (Phoenix, Arizona and Portland, 
Oregon). Appellant claims only an actual interference from 
the First Zone (WLPZ), the Second Zone (WJAY) and an 
“apprehended’" interference from the Third Zone (VFLA- 
WSUX). Thus the General Order is not violated. The 
only question involved is whether this interference (admit¬ 
tedly at a distance from appellant 's station) is of such char¬ 
acter as to outweigh the advantages of the increased power 
to WLBZ under the standard of public interest, conven¬ 
ience and necessitv. 


29 VII. The Appellant Can Have Xo Sound Objection 
to an Experiment to Determine the Extent of 
I nterference. 


In an art such as radio broadcasting, the last word will 
never be spoken. Each day the impossible is performed. In 
this field the whole world is a laboratory. 'The thorough 
inter-relationship of all stations makes each party to the de¬ 
velopment of the other. WLBZ, at Dover-Foxcroft, Maine, 
operating at the frequency used by appellant's station 
desired an increase in power. Presumably its service was 
such as to warrant the Commission's giving the application 
serious consideration. The station was willing to remodel 
its apparatus, to undergo considerable expense in order to 
test out the possibility of increasing power, well knowing it 
might at anv time bt* divested of the increase should the ex- 
periment fail. Appellant's objection to this even for a short 
period of time, in order to make insurance doubly sure that 
it would be heard in Oskosli (see Answer to Appellee’s 
Motion to Dismiss Notice of Appeal, page 4), is, to say the 
least, unfortunate. 

VIII. Every Precaution has been Thrown about the Experi¬ 
ment for the Protection of the Appellee. 


Station WLBZ originally requested increased power in 
April, 1929 (Record E). The Commission refused to grant 
this application on the basis of the apparatus then in use at 
the station (Record F). 

As was explained above, heterodyne, or “beat-note” in¬ 
terference can be avoided if the two stations involved differ 
in frequency by less than the minimum limit of audibility. 
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Even if tins difference in frequency exceeds that minimum, 
the beat note does not become annoving until the difference 
in frequency becomes appreciable. 

30 It is not controverted that appellant’s station is so 

finely equipped and well operated that it is capable of 
of a frequency maintenance of the highest standard. 

It was not until \VLB% undertook to install apparatus to 
guarantee a similar standard on its part that it was per¬ 
mit ted to undertake its experiment (see Record G. H and 
1). Every scientific precaution known to the radio tech¬ 
nique has been taken. 

Legal precautions have also been taken. The license of 
WLBZ, as above pointed out, specifically provides: 

“2. With power not in excess of 500 watts, for exper¬ 
imentation to determine whether interference results.” 

i 

] 

IX. A Hearing Procedure was Provided Which Ajppellant 

did not Choose to Follow. j 

i 

It is plain from the considerations above discussed that 


a hearing on the feasibility of a radio experiment, 


prior to 


the making- thereof, based as it must be on 4 ‘soiree unac¬ 
countable reason (s) having to do with the laws of f 
and ‘‘according to the belief among many radio engineers, 
is not the wisest course. 

Xor can any definite rule be formulated as to wljen such 
hearings should or should not be held. In appellant's own 
Statement it is claimed that daytime operation in Cleveland 
causes interference and daytime operation in Dovjer-Fox- 
croft does not, that evening operation in Clearwater, 
Florida causes interference while that in Orlando or Tampa 
does not. Must the Commission then conduct experiments 
to determine whether hearings are necessary to determine 
whether experiments are to be conducted? The result of 
appellant’s contentions would be an affirmative answer. 

The Commission believes it adopted a wise cours4 in this 
connection two and a half years ago when it promulgated 
General Order Xo. 15, as follows: 


31 


June 7, |1927. 


“General Order No. 15. 


For the purpose of providing an orderly method for the 
reduction and eventual elimination of interference tietween 
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radio broadcasting stations operating on the same or on 
closely adjacent frequencies, the Federal Radio Commission 
announces the following procedure: 

At anv time after Julv 15, 1927, any radio broadcasting 
station operating under license from the Federal Kadio 
Commission may tile with the Commission an affidavit cer¬ 
tifying that unreasonable and injurious interference with 
its signals is being caused bv the simultaneous operation 
of another radio broadcasting station, the name or call let¬ 
ters of which must be specified in the affidavit. The affi¬ 
davit must likewise specify not less than two occasions on 
which such interference was observed, with the name and 
address of the person making each of such observations, 
the type of receiving set used, and the date and hour 
thereof. 

On receipt of such affidavit, and if in the judgment of the 
Federal Radio Commission the interference complained of 
is actually unreasonable and injurious to the affiant, the 
Coumiis<i‘::i will appoint a date for a hearing, at its con¬ 
venience. will notify thereof the parties interested, and on 
the basis of the testimony presented at such hearing will 
order such changes of frequency, power or hours of opera¬ 
tion as may appear best to serve public interest, conven¬ 
ience or necessity/’ 


Tibs I - an orderly procedure providing a certain nearing 
on well defined issues. Under the provisions of General 
Order Xo. 15, appellant could have had its hearing without 
resorting to the strained interpretation it has placed upon 
an ingenious grouping of the unrelated rules found in 

Section in of the Radio Act, 

Section 11 “ “ “ 11 
Section 4(g) “ “ “ 

(rear,-a! r'Jrciric (' o. v. Federal Radio ('out nrissio:; . 


which it has been compelled to use to substantiate its claims 
in this litigation. 

That appellant was thoroughly advised of this pro- 
32 eedure can he seen from the allegations at page 10 
of its Notice of Appeal and Reasons Therefor indi¬ 
cating a partial compliance with the Order in connection 
with 'VV.TAY (Report of Jansky). 
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X. Conclusion. 

For the reasons set forth in the Commission’s Motion to 
Dismiss Appellants Notice of Appeal and Reasons There¬ 
for and for the further reasons above stated, it is submitted 

A. That said Motion should be granted or, in default 
thereof, 

B. That the decision of the Commission should be af¬ 
firmed with costs. 

FEDERAL RADIO COMMISSION, 
Bv IRA E. ROBINSON. j 

IRA E. ROBINSON. j 

Chairmen). 

dd I, Frank H. Lovette, Acting Secretary of the Fed¬ 

eral Radio Commission, hereby certify that the 
papers and documents appearing in the annexed Record of 
the Federal Radio Commission are true and correct comes 

L 

of originals on tile with the Commission. 

Witness mv hand and the seal of the Federal Radio Com- 
mission this 2nd day of December, 1929. j 

[Seal IT. S. Federal Radio Commission.] | 

FRANK H. LOVEjl'TE. 

24 File No.: -Official No.: 702. Call Letters: 

WTM.J. Class of Service: 

United States of America: 

Federal Radio Commission. j 

Application for Renewal of Radio Broadcasting Station 

License. j 

(Submit in duplicate to District Supervisor of Rjidio in 
charge of District in which station is located. Swear to 
one copy.) 


i 

To the Federal Radio Commission: 

1. Name of applicant :* The Journal Company (T|ie Mil¬ 
waukee Journal). 

— 

*If a corporation, state corporate name: if a partnership, state Rallies of 
all partners and the name under which the partnership does business: if an 
unincorporated association, state the name of an executive officer, {he office 
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2. Post-office address: State, Wisconsin; City, Milwau¬ 
kee: Street and number, 4th and State Streets. 

3. Citizenship: -. 

4. State whether applicant is a corporation, partnership, 
or association. Corporation. 


5. If applicant is a corporation, state— 

(a) Under laws of what State is it organized. 


Wiscon¬ 


sin. 


(b) May one-fifth or more of capital stock be voted by 
aliens or their representatives, or by a foreign government 
or representative thereof ? Xo. 

(r) Is any director or officer an alien? if so, stale his 
name and position. Xo. 

{(1) If applicant is a subsidiary, state name and address 
of parent company and under laws of what State or county 
parent company is organized. Is not. 

(c) Whether stock is to be sold for the purpose of rais¬ 
ing money to operate station. Xo. 

(j. State fully the facts showing applicant's linancial 
35 responsibility with respect to operation of this sta¬ 
tion. The Milwaukee Journal's position among met¬ 
ropolitan American newspapers bespeaks its financial re¬ 
sponsibility to operate WTMJ. 

7. Is applicant a representative of an alien or foreign 


Government ? Xo. 

8. Has the applicant, since February 23, 1927, been 
finally adjudged guilty by any Federal court of unlawfully 
monopolizing, or attempting unlawfully to monopolize, 
radio communication through control of manufacture or 
sale of radio apparatus, exclusive traffic arrangements, or 
any other means, or of unfair methods of competition? Xo. 

9. State applicant’s relation to station (whether appli¬ 
cant is owner or lessee, and if not, nature of applicant’s in¬ 
terest in use and control of station). Owner. 

10. If applicant is not owner of station, who is -. 


hold by him. and tho name of tlio association. The same name or names 
should he signed in the place provided at the end of application, except that 
in the case of a partnership the application may he signed in the name of 
the partnership by one of the partners. This application must he executed 
and signed in the name which appears on the license for which renewal is 
requested, unless there has been an assignment of the license with the writ¬ 
ten consent of the Commission. 
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11. File number and date of license sought to! be re¬ 
newed. Xo. 702; April 1st, 1929; subsequently renewed by 
general order 69, effective 3:00 A. M. July 31. j 

12. Description of transmitting apparatus. (If* more 
than one transmitter is to be used, the following information 
should be submitted separately or each transmitter.j) 

(a) Make: Western Electric. 

(b) Type: 106-B, Note =1. j 

(e) Manufacturer’s serial number: None. No new name 
plate supplied since addition of crystal control panel. 

(d) Oscillator: Type of circuit, Crystal Control; Num¬ 
ber of tubes, 1; Plate current (per tube), 62 Mils.; Plate 
voltage, 350. 

(e) Number of intermediate power amplifier stages (if 

any): 3. ! 

(/) Power amplifier, if used (last stage): Number of 
tubes, 1; Normal operating, Plate current (per tube), .85 
am]).: Plate voltage, 4,000: Manufacturer’s rating oij tubes, 
Plate current, .85 amp.; Plate voltage, 4,000; power output, 
1,000 watts. Unmodulated radio frequency power into an 
antenna of known resistance at the operating frequency. 

(ft) Modulator: Number of tubes, 1; Plate curreijt (per 
tube), 140 mils.; plate voltage, 1,500; Which radio stage is 
modulated! Second. 

(7/) Maximum power output, 1,000 watts; Minimum 
power output for satisfactory operation, 500 watts j; Nor¬ 
mal radiated power, 276.3 meter amperes; Height jof an¬ 
tenna (from its ground or counterpoise to highest pqint of 
antenna), 50.29 actual, 30.17 effective meters; Antenna cur¬ 
rent (at base), 9 amperes. 

36 (i) Plate power supply source for last stages Gen¬ 

erator; ratings (voltage and current), 4,000 volts- 
.85 amp.; What is maximum percentage of modulation! 
100 ( /c . Modulation measuring device is, none. 

13. (a) Type of antenna, T. 

(b) Height of vertical lead, 165 feet. j 

(() Length of flat top (if any) 50 feet. | 

(cl) Counterpoise, type, and dimensions, noneuse 
buried ground. 

( e) Distance between towers or antenna supports, 500 
feet. 

(/) Resistance of antenna system, 12.3 ohms. 
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(g) Date apparatus was installed, 6 A-July 27, 1927; 

Crvstal control 11-11-28. 

* 

14. (a) The applicant represents that the attached is an 
accurate schematic diagram of the fundamental radio and 
audio circuit of the transmitter, including antenna and 
ground or counterpoise connections, antenna feed system, 
and that it indicates type and power of tubes with manu¬ 
facturer's name. (This should be a blue print or ink draw¬ 
ing, approximately the size of this application, or a com¬ 
plete schematic diagram of any size applicant has on file 
may be submitted.) 

(b) Speech input equipment: Make, Western Electric; 
Type, 4-B: Audio monitoring device: Rectifier circuit with 
loud speaker. 

15. (a) Within how many cycles of assigned frequency 
will frequency of transmitter be maintained continuously/ 
50-100. 


(b) State what apparatus is included as an integral part 

of the transmitter that will automatically hold frequency 

within the limits specified in answer to 15(a) (such as 

quartz crystal). Quartz Crystal. If crystal is used, state 

whether or not crystal has automatic temperature control. 

Yes. If not. whv not? -. 

% 

16. {a) What type of frequency measurement or calibra¬ 
tion apparatus will be used to tune the transmitter or check 
its tuning? General Radio Precision type wave meter. 
Piezo oscillator and 2nd crystal in transmitter. 

(b) Within how many cycles will this apparatus meas¬ 
ure the frequency? The first two 500 cycle; the latter 50- 
100 cycle. 

(c) What methods will be used to check the calibration 
of this precision instrument? Periodical inspection and 
cross checking as well as checking with Radio Inspector of 
this district. 


GO How often is this instrument checked? Each crystal 
against the other—daily; other apparatus not less than 
once each month. 

37 17. Location of transmitter: State, Wisconsin; 

County, Waukesha; City or town, Brookfield; Street 
and number, RR it 6, Box 130-A; Latitude, Degrees, N. 43; 
minutes, 2; seconds, 15; Longitude: Degrees, W. 88; min¬ 
utes, 8; seconds, 10. 
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18. Description of auxiliary transmitting apparatus, if 
any: None. 

(1) Make:-. j 

(2) Type:-. # j 

(3) Manufacturer’s serial number: -. 

19. Location of auxiliary transmitter: -. Latitude: 

* 

Degrees, -: minutes, -; seconds, -. Longitude, 

Degrees,-: minutes,-; seconds,-. 

‘JO. Location of main studio: State, 'Wisconsin; (L’ounty, 
Milwaukee; Citv, Milwaukee; Street and number, j£th and 
State. Other studios: Governor’s office at State iCapitol 
and University of Wisconsin. j 

21. (a) Name and give location of any airports ojr flying 
fields within 10 miles of transmitter. No licensed jairport 
witliin 10 miles. 

(h) Give distance from transmitter to each of sijich air- 
ports or flying fields.-. 

(c) Name and give distance from transmitter to 'any es¬ 
tablished airways within 10 miles of location of transmit¬ 
ter. Northwest Airwavs V> mile south. 

• ' — 

(d) (live maximum height (in feet) of towers or ajntenna 

above ground level. 205. j 

(r) Are towers painted and marked with signal lights to 
conform with Department of Commerce, Bureau of Aero¬ 
nautics, regulations? Yes. 

22. Number of persons residing within various distances 

of transmitter:-. 

(a) For stations of all powers, give number of persons 
residing within 1 mile. Approximately 25: 2 miles, ap¬ 
proximately 105: 3 miles, app. 500. 

{!>) For all stations of power above 1 KW, give, in addi¬ 
tion to above, the number of persons residing within 5 miles. 
App. 1,500; 8 miles, app. 20,000. j 

23. (a) The following radio transmitting stations (by 
call letters) are located within 1 mile of location of trans¬ 
mitter: None. 

38 Note #1. Original installation known as fl-A at 
addition of crystal control panel ifD-87737, fi-A name 
plate removed. Equipment now listed as 10G-B. 
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Note #2. Only I such as are specifically prepared for 
broadcasting, embodying complete programs, and which are 
not for sale. Onlv a limited number of these allowed. 


Note #3. Chain total of approximately 25 hours is as 
follows: 66.4% commercial, 3.7% educational sustaining, 
18.2% agricultural sustaining, 11.7% entertainment sustain¬ 


ing. 

Note —4. The policy of the sale of time over AVTMJ 
does not permit what is ordinarily known as direct adver¬ 
tising. The hours shown include 20 minutes a day of shop¬ 
ping news from a local department store, and 15 minutes 

a dav for a beautv lecture. Announcements are not allowed 
* • 

to be made in a wav of ordinary direct sales, but must be 
of a dignified nature in line with the regular policies of The 
Milwaukee Journal. 

The station carries two periods a day, three-quarters of 
an hour in the morning, and one hour in the evening, of 
high grade group sponsored musical programs. These pro¬ 
grams are available for sponsorship by groups of mer¬ 
chants. Xo more than nine advertisers are allowed to spon¬ 
sor the morning program on any one day. nor more than 
twelve the evening. These programs at the opening and 
close give the names of all sponsors, with a fifteen to 
twentv-five word message* for each advertiser during the 
program itself. 

Note #5. The price of The Milwaukee Journal is known 
to everyone within its territory, and therefore the price of 
The Journal is not mentioned during AVTMJ broadcasts. At 


very infrequent intervals, when The Milwaukee Journal 
publishes booklets for distribution at its Public Service 
Bureau, the price of such books are mentioned in their an¬ 
nouncements. 


Xote =6. Price mention is allowed in period of shopping 
talk mentioned previously, but in no case after twelve noon, 
unless in connection with a musical program in which price 
of an automobile, or similar item, is given in connection 
with its description. 

A. Xo talks or announcements are permitted between 6 
and 11 p. m. 

Note =7. It might be well said that all of the time that 
WTMJ is on the air is in the interest of The Milwaukee 
Journal. Specifically, there is a half hour program once a 
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week used in the interest of the circulation depariment to 
call to the attention of the listeners the contents of 
39 The Sunday Journal. This is in the form of a dra¬ 
matic playlet. At very infrequent intervals short 
announcements are made calling attention to some of the 
new public service booklets available through The Milwau¬ 
kee Journal's Public Service Bureau. Otherwise, '(Tie Mil¬ 
waukee Journal depends on the popularity of WTMJ for 
its publicity. 

Note #8. Milwaukee is the center of an immediate com¬ 
munity of over 1,500,000 people with approximately 200,000 
radio set owners, 110,790 in Greater Milwaukee alojie. 

The State of Wisconsin, to the West and North of Mil¬ 
waukee, is almost entirely dependent for clear, continued 
radio reception, upon Milwaukee. 

The Milwaukee Journal is one of the largest newjspapers 
in the Central West, and is in a position to obtain some 
of the best broadcast material available in this part of the 
United States. 

Radio listeners have repeatedly voted programs broad¬ 
cast by The Milwaukee Journal as their favorite and it has 
been proven by analysis that the majority of radio set own¬ 
ers within 200 miles to the west and north of Milwaukee, 
listen to WTMJ as their favorite radio station. j 

The city of Milwaukee is the thirteenth largest, in the 
United States and we believe is justified in having & repre¬ 
sentative station—one on a cleared wave band, ij is the 
only city in the state having a dependable talent source. 

Furthermore, The Milwaukee Journal is pledged to a 
policy which will give to the State of Wisconsin tjhe best 
obtainable in radio, and it is the only representative sta¬ 
tion in Wisconsin. No other station in Wisconsin jhas, in 
the past, been willing to make the annual investment in 
broadcasting that The [Milwaukee Journal is makihg, and 
is pledged to continue to make, so that the people Of Wis¬ 
consin may have a radio station of their own and nped not 
depend upon the interferred reception of outside Rations 
for their entertainment. 

A tie-up with the University of Wisconsin makes pos¬ 
sible a complete educational broadcast program byj recog¬ 
nized authorities. 
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40 Blue print diagram, newspaper clipping contain¬ 
ing program and accompanying letter, not included 
with this copy of application. 

41 2 miles, None: 3 miles, None; 8 miles, Xone. 

(h) The following radio nonbroadcasting (com¬ 
mercial or (lovernment) receiving stations are located 
within i mile of the location of transmitter: Xone: 2 miles, 
Xone: .*> miles, Xone: 8 miles, Xone. 

24. Has anv change in location of either transmitter or 

main studio been made during present license period ! Xo. 
If so, what change? -. 

25. Specify actual periods station has been operated 
since effective date of existing license: 


Sunday . 

Honda v . 

Tuesday .. 

\\ ednesday . 

Thursdav . 7:00 

Friday 

Saturdav . 7:00 



A. M. 

Total 

A. M. 

next day. 

daily hour 

8:30 

12 :30 

16 

7:00 

12:30 

u b 

7:00 

12 :30 

- 17 V '[* 

7 :00 

12:3<) 

17 ! ... 

7 :00 

12:30 

1 i 1 •.* 

7:00 

12:30 

l i 

7:00 

1 :30 

18 \ •» 


Total weeklv hours 


. .122 


26. Does station divide time ! Xo. 
lion? -. 


if so, with what sta- 


27. State average number of hours per month station 
will be operated during each month in the summer. 529; 
Kach month in the winter, 529. 

28. Does station obtain programs from what is known as 
a “chain" l Yes. 

(r/) Xante of chain: X. B. C. 

(b) What is total hours per week of chain programs (i. 
c., programs, both paid or sustaining, which are duplicated 
by any other station) ? Varies from 20 to 25. 

42 29. (a) Attach printed program for week last pre¬ 
ceding date of this application. -. 

(b) Are phonographic or mechanical reproductions used ? 
Xote =2. If so, how are they announced? Special pro¬ 
gram by electrical transcription. 

30. The existing license authorizes the use of: 

o 

(a) Frequency, 620 kilocycles. 
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( b ) Power output for daytime operation, 2,500 watts; 
Xight--time 1,000 watts. 

(r) Hours of operation, unlimited. 

(d) Call letters, WTMJ. 

31. Under existing* license, state— 

(a) Average per cent of time weekly, devoted to follow¬ 
ing services: (1) Entertainment, 60.2; (2) Religious, 3; 
(3) Commercial, 11.6; (4) Educational, 3.4; (5) Agricul¬ 
tural, 1.2; (6) Fraternal, .2; (7) Chain, 20.4; Note 

(b) Average number of hours per month station lhas op¬ 
erated during present license period, 529. 

(c) Does applicant sell time? Yes. 

(d) If applicant does not sell time, how is station sup¬ 
ported? Sale does not support station. The station is 
maintained as part of the Milwaukee Journal’s Public Serv¬ 
ice activities. 

(e) Number of weekly hours of sponsored programs is 
6 hrs. 35 min.; of direct advertising programs is 6 hrs. 36 
min. Note =4. 

i * 

(/) Are merchandise prices quoted in interest of appli¬ 
cant ? Note == 5; or others ? Note =6. 

(ff) Average number of hours sold weekly befojre 6 p. 
m., 9 hr. 21 min.; after 6 p. m., 3 hr. 50 min. 

(//) Average number of hours used weekly in interest 
of applicant, Note ==7. 

(i) Average amount of money spent weekly for 
$2,125.00. 

( j ) Total monthly net income. Loss for Aug., $4,119.36; 
for first S months, $2,941.37. 

32. (live names and classes of licensed operators in 
charge of station. AVm. Hebal, Com. 1st class; Clifford 
Worby, com. 2nd class; Chas. Quentin, Broadcasted; Otto 
Kaiser, commercial 2nd class. 

(a) Number of other employees. 40, including 23 per¬ 
manent musicians. 

(b) Total weekly pay roll, $2,279.83, including $1,460.00 
for above 23 musicians. 

43 33. Do you maintain continuous watch on ship¬ 

calling channel during operative hours ? Yes. 

34. (u) Is applicant directly or indirectly interested in 
ownership or control of any other radio stations ? 2sone. 

(b) If so, state number, call letters, and location of such 
stations. None. 


talent, 
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35. State definite facts why tlie continued operation of 
the station will be in the public convenience, interest, or 
necessitv. Note — S. 

% i i 

36. Applicant's most recent application for license is to 
be considered as part of this application and the truth 
of the statements therein contained is hereby reaffirmed, 
except in so far as the contrary expressly appears herein, 
and in the following* particulars: Moving of one tower in 
preparation of installation of 103-C transmitter changed 
various readings, thus accounting for difference between 
this and last application. 

37. Applicant waives any claim to the use of any par¬ 
ticular frequency or of the other as against tin* regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests a 
renewal of applicant's existing license in accordance with 
this application. 

Dated this 23 dav of September. 1929. 

‘ tiie journal company, 

1 (THE MILWAUKEE JOURNAL.) 
(Sgd.) W. J. DA MM, 

Promotion Manager , Applicant. 

Copy. 


44 State of Wisconsin, 

County of Milwaukee, s.s: 

W. J. Damm, being first duly sworn, upon his oath de¬ 
poses and says that he is the (If applicant is not an indi¬ 
vidual. state relation of affiant to applicant) Promotion 
Manager of the Milwaukee Journal, above-named appli¬ 
cant and that the statements in the foregoing application 
are true of his own knowledge, except as to such statements 
as are therein stated to be on information and belief, and 
as to such statements affiant believes them to be true. 

(Sgd.) W. J. DAMM. 

Subscribed and sworn to before me this 23rd day of Sep¬ 
tember, 1929. 

IRA SCHXELL, 

Notary Public. 

My commission expires Oct. 20, 1929. 
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Radio Supervisor’s Report. 

I 

Application received September 24, 1929. 

Remarks (state any pertinent facts): Forwarded Sep¬ 
tember 24, 1929. 

(Sgd.) H. D. HAYES, 

U. S. Supervisor of Radio. 

onw. 

45 Copy. 

Form Xo. 20-A. 

i 

File Xo.: S. B. 702. Official Xo.: 702. Call Letters: WTMJ. 
United States of America: 

Federal Radio Commission. 


Radio Broadcasting Station License. 


Subject to the provisions of the Radio Act of f927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and 
further subject to conditions set forth in this license, the 
licensee, The Journal Company (The Milwaukee Journal) 
is hereby authorized to use and operate the radio trans¬ 
mitting apparatus hereinafter described for the purjpose of 
broadcasting for the term beginning 3 a. m., Eastern! Stand¬ 
ard Time, October 31, 1929, and ending 3 a. m., Eastern 
Standard Time, January 31, 1930. I 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 620 kc. 

2. With power not in excess of 1 kilowatt watts, with an 

additional l 1 /-? kw. (a) from local sunrise to local sunset 
only: (b) ; (c) ; Height of Antenna (from ground 

or counterpoise to highest point of Antenna) : iheters; 

Antenna current: amperes. 

3. During the following period or periods of time: Un¬ 
limited. 

4. Under the call letters assigned by the Secretary of 
Commerce, i. e., WTMJ. 
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5. With the main studio of the station located at The 
Milwaukee Journal Building, 4th & State Sts., Milwaukee, 
Wis. 

The apparatus hereinabove authorized to be used and 
operated is located at R. F. D. #(i, Brookfield, Wis., Lat. 
43 ; 2' lb" North, Long. 8S C 8 ' 10" West., and is described 
as follows: Western Electric V. T. Telephone, Type 105-C, 
Direct Crystal Control. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot be* used, 
the license is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 
the auxiliary radio 'transmitting apparatus located at 
and is described as follows: 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein so far as thev are 
consistent herewith, will be carried out in good faith. The 
licenses shall, durin'g the term of this license, render such 
broadcasting service as will serve public interest, conveni¬ 
ence, or necessity to the full extent of the privileges herein 
conferred. 

This license shall not vest in the licensee any right to op¬ 
erate the station nor any right in the use of the frequency 
designated in the license bevond the term hereof, nor in anv 
other manner than authorized herein. Neither the license 

I 

nor tin* right granted hereunder shall be assigned or other- 
wise transferred in violation of the Radio Act of 1927 as 
amended. This license is subject to the right of use or 
control by the Government of the United States conferred 
by Section 6 of the Radio Act of 1927. 

Dated this 25th day of October, 1929. 

1 FEDERAL RADIO COMMISSION. 
(Signed) IRA E. ROBINSON, 

[seal.] Chairman. 


mvd. 


GSS. B. 


I 
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Form Xo. 20-A. 
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File No.: S. B. 146. Official No.: 146. Call Letters iWLBZ 


"United States of America: 


Federal Radio Commission. 

i 

Radio Broadcasting Station License. 

Subject to the provisions of the Radio Act of 1|927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and 
further subject to conditions set forth in this license, the 
licensee, Maine Broadcasting Company, Incorporated, is 
hereby authorized to use and operate the radio transmitting 
apparatus hereinafter described for the purpose of broad¬ 
casting for the term beginning 3 a. m., Eastern Standard 
Time, April 30, 1929, and ending 3 a. m., Eastern Standard 
Time, July 31, 1929. j 

Tin* licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 620 kc. j 

2. "With power not in excess of 250 watts, with ah addi¬ 
tional 250 watts (a) from local sunrise to local jsnnset 

round 
• An- 


only: (/>) : (c) : Height of Antenna (from g 

or counterpoise to highest point of Antenna) 90 t't 
tonna current 6Vj to 7 amperes. 

3. During the following period or periods of time: Un¬ 
limited. 

4. Under the call letters assigned by the Secretary of 

Commerce, i. c., WLBZ. j 

5 With the main studio of the station located at: 9$ Main 
Street, Bangor, Maine. 

The apparatus hereinabove authorized to be uscjd and 
operated is located at Broadway, about 2 miles frojn city 
hall, Bangor, Maine, and is described as follows :| Com¬ 
posite V. T. Telephone. j 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot bh used, 

6—5095a ! 
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the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions oi* this license) 
the auxiliary radio transmitting apparatus located at 
and described as follows: 

This license is issued on the licensee's representation that 
the statements contained in licensee's application are true 
and that the undertakings therein contained so far as they 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, 
convenience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to oper¬ 
ate the station nor any right in the use of the frequency 
designated in the license bevond the term hereof, nor in anv 
other manner than authorized herein. Xeither the license 
nor the right granted hereunder shall be assigned or other- 
wise transferred in violation of the Radio Act of 1927 as 
amended. This license is subject to the right of use or con¬ 
trol by the Government of the T nited State's conferred by 
Section 6 of the Radio Act of 1927. 

Dated this 8th day of April, 1929. 

FEDERAL RADTO COMMISSION. 

(Signed) By IRA E. ROBINSON, 

Chairman. 

Tseal.] 

LED. GSS. FYG. JTH. C. 
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47 Federal Radio Commission, Washington, D. C. 


General Order No. 69. 


At a session of the Federal Radio Commission held at 
its office in Washington, I). (\. on June 20, 1929. 

It is ordered (1) That all existing licenses to broadcast, 
which by their terms expire at 3 a. m., Eastern Standard 
Time, July 31, 1929, are extended from such time until 3 
a. m., Eastern Standard Time, on October 31, 1929, 
Provided: 
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(a) that this order shall apply only to station: 


43 

which 


shall have tiled applications for such renewal with the Com¬ 
mission, in full and proper form, on or before July 31, 
1929, and 

' | 

(b) that where any change of status or condition! of any 

station lias taken place during the present license! period 
which might be considered bv the Commission in! deter- 
mining whether the further operation thereof is in the public 
interest, convenience, and necessity, which change shall 
come to the attention of the Commission after the extension 
of license herein provided for, the right to set thjs same 
aside is specifically reserved, and 

(c) that by special order or minute entry the Commission 
may make this order inapplicable to any specifically named 
station. 

(2) that all existing licenses for stations other thanjbroad¬ 
casting stations, as well as construction permits of all 
classes, which expire at any time from June 15, 1929, to 
September 10, 1929, both inclusive, are hereby extended un¬ 
til 3 a. m., Eastern Standard Time, October 1, 1929. 

FEDERAL RADIO COMMISSION, 
By IRA E. ROBINSON, 

Chairman. 

Attest: 

[seal] FRANK H. LOVETTE, 

Arftufj Secretary. 

Form No. 13. 

48 1-M-B-2S6. 

(To be filled in by the Federal Radio Commission:) 

Modification File No.:-; Station License File N<j). 146. 

Call Letters: -. Frequency: -. Power: —[—.Offi¬ 
cial No.:-. 

United States of America: 

Federal Radio Commission. 

i 

Application for Modification of Station License. 

* 

(Submit in duplicate to District Supervisor of Radio in 
charge of district in which station is located. Swear to 
one copy.) 


Till-: .JOURNAL CO. VS. FED. RADIO COMMISSION. 



To tlu* Federal Radio Commission: 


1. 

o 

croft 

O 

* >. 


Name of applicant: Maine Broadcasting 
Post office address: State, Maine; City, 

: Street, l’ilion Square: Number, -. 

Nature of modification: 


Co. 

Dover-Fox- 


Tmnis of 1'ivsriit License. 

A. Kivqimm-y: ego Kcs. 

B. rower: r>oo Day. g.jO Night, 

Watts. 

< Hours of o]»oration: Unlimited. 

] >. Location of transmitter: Bangor. 
H. Location of main studio: Bangor. 
U. i ail loiters: WLBZ. 

( i. -. 


Modi lira t i< »n Keuuestrd. 

A. Frequency : (»go K<-s. 

B. Lower 1 *: .“<K>. Day and Night, 

Watts. 

(\ Hours of operation: Same. 

1). Dieation of transmitter: Same. 

E. Location of main studio: Same. 

F. Call letters-: Same. 

G. -. 


i it eonsiruction of a new transmitter is contemplated, application for 
construction permit must be tiled. 

-Call letters are designated by the Secretary of Commerce. Any request 
for change will be submitted to him by the Commission. 


‘0 


4. How will the granting of the application servo 
public interest, convenience, or necessity ! It will 
permit the station to serve a much larger rural audi¬ 
ence which is at present not properly served, due to a lack 
of broadcast service in the state of Maine. Careful ob¬ 
servation lead us to believe that we can do this without in¬ 
terfering with other stations operating on this frequency. 

o. The applicant's last application for a station license 
is to be considered as part of this application, and the truth 
of tin* statements therein contained is hereby reaffirmed 
except in so far as the contrary expressly appears in this 


application. 

6. The applicant waives any claim to the use of any par¬ 
ticular frequency or wave length or of the ether as against 
the regulatory power of the United States because of the 
previous use of the same, whether by license or otherwise, 
and requests a station license in accordance with this appli¬ 
cation. 


Dated this first day of April, 1929. 

MAINE BROADCASTING CO., 

Applicant. 

(Sgd.) THOMPSON L. GUERNSEY, Pres. 
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. 

District of Columbia, 

County of - ss: 

Thompson L. Guernsey, being first duly sworn, jipon his 
ontli deposes and says that he is the (if applicant is not an 
individual, insert “agent of'') agent of above-named ap¬ 
plicant and that the statements in the foregoing application 
are true of his own knowledge, except as to such statements 
as are therein stated to be on information and belief, and as 
to such statements applicant believes them to be tijue. 

(Sgd.) THOMPSON L. GUERNSEY. 

Subscribed and sworn to before me this 1st day Of April, 
1929. ‘ | 

W. J. CLEARMAN, 

Notary Public. 

My Commission expires June 2, 1932. 


Radio Supervisor’s Report. 

50 Application received, Washington, D. C., April 1, 
1929, Dept, of Commerce. 

Remarks (state any pertinent facts): This application for 
increase in power is accepted at this office at the request of 
the applicant and referred direct to the Federal Radio Com¬ 


mission. 


(Sgd.) 


W. E. DOWNED, 
Acting Chief, Radio Division. 


1035. 


51 & 52 Minutes of the Federal Radio Commission. j 

Minutes No. 101. 


June 18, 1929.—10:30 a. m. 

i 

i 

Present: Commissioners Robinson, Chairman; Sy^es, La- 
fount, Saltzman, and Starbuck, Acting Chief Engineer Hill, 
Mr. Jett, Mr. Sutton, Mr. Gross, and the Secretary. 
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Hearing Docket. 


Oo*')<) 


Application Designated for Hearing*. 


Filt* Xu. 


Applicant 


Call Letters Nature of Appl. 


l-M-It-M.’JS Maine Uroadcasting Co.WLKZ Mod. of License 

Danger. Maim*. 


CARL H. BUT MAX, 

Secretary. 

Mimeographed June -7, 1929—10:00 a. m. 

58 Form Xo. 71. 

File Xo.: 1 F. B. 9. Call Letters: WLBZ 

United States of America: 

Federal Radio Commission. 

Application for Approval of Installation of Automatic 

Frequency Control. 

(Submit in duplicate to District Supervisor of Radio in 
charge of district in which station is located. Swear to one 
copy.) 

Xotk.— This application must not include any request for 
change in power, frequency, time of operation, location, or 
assignment of license. 

To the Federal Radio Commission: 

1. Xame of applicant*: Maine Broadcasting Company, 
Inc. 


* If a corporation, state corporate name: if a partnership, state names 
of all partners and the name under which the partnership does business: 
if an unincorporated association, state the name of an executive ollicer, 
the office held by him. and the name of the association. The same name 
or names should be signed in the place provided at the end of the appli¬ 
cation. except that in the case of a partnership, the application may be 
signed in the name of the partnership by one of the partners. 
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2. Post office address: State, Maine; City or town, Dover- 
Foxcroft; Street or number, Main. 

3. Location of transmitter: State, Maine; Comity, Pen¬ 
obscot: City or town, Bangor: Street and Xumbej*, Broad- 

wav. 

* 

4. Licensed power: 500, day, watts, 250 nite. 

5. Licensed frequency: 620 kcs. | 

6. Call letters: WLBZ. j 

7. Description of present transmitter apparatus: 

(a) Make, Composite. 


(b) Type,-. j 

(c) Manufacturer’s serial number,-. 

(d) Date of installation,-. 

(r) Oscillator: Type of circuit, Modified ITartly; Xum- 
ber of tubes, 2; Plate current (per tube), 300 m. ja.; plate 


voltage, 1,600. 


(/) Xumber of intermediate power amplifier 
used,-. 



59 (g) Last stage power amplifier (if used): Xum¬ 
ber of tubes,-. Xormal operating: Plate current 

(per tube),-; Plate voltage,-. Manufacturer's rat¬ 
ing on tube: Plate current, -; Plate voltage, -. 

Watts output,-. 


(//) Modulator: Number of tubes, Two; Plate current 
(per tube), 100 M. A.; Plate voltage, 1,600 V. 

(i) Maximum power output of transmitter, 500 watts; 
Minimum power output for satisfactory operation, i250. 


(j) Plate power supply source for last stage, Mojtor Gen¬ 
erator; Rating (voltage), 2,000; (current), 1.25 aijnpl. 

(k) Maximum percentage modulation, -; Modulation 

measuring device,-. 


8. Description of proposed equipment: 

(a) Will automatic frequency control unit be composite 
or purchased as a unit? Composite with R. E. L. Thermo¬ 
static Chamber. 

(b) If purchased as a unit, give name of manufacturer. 

-. If composite, from whom will crystal be purchased? 

Radio Engineering Laboratoriees. 
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(r) By whom will unit be calibrated? We propose to 

have check made bv Bureau of Standards. To what ac- 

*> 

curacv? 100 cvcles. 

• • 

(//) Oscillator: Type (Such as piezo electric, tuning fork, 

etc*.),-: Operating temperature for assigned frequency, 

-deg. Fahrenheit, or 50 deg. Centigrade; Type of auto¬ 
matic temperature control, Capsule tilled with ether and 
toulene. State how constant automatic temperature con¬ 
trol will hold the temperaturee at the crystal. One-tenth 
of one degree. Give maximum deviation in degrees 
60 or tenths of degree. One-tenth deg. Fahrenheit or 

- deg. Centigrade. Tvpe of tube in oscillator, 

W. F. 205I>; Plate current, 55; Plate voltage, 550. 

(c) Buffer stage: 1 Type of tube, W. F. 2111); Plate cur¬ 
rent, 60; Plate voltage, 800. 

(/) List intermediate amplifier stages by type and power 
rating of tubes:-. 

(g) Last stage power amplifier; Type and number of 
tubes, 2 \V. F. 212D; Xormal operating: Plate current (per 
tube), 500: Plate voltage, 1,600 at 1,500 volts; Manufac¬ 
turer's rating on tube: Plate current, 300 M. A., Plate 
voltage, 1,500 to 2,000; Watts output: 250 per tube. 

(//) Modulator: Type and number of tubes, 2 W. F. 212 
D; Plate current (per tube), 100 M. A.; Plate voltage, 1,600. 

(/) Which stage is modulated? Last. 

(j) Maximum percentage modulation: -; Modulation 

measuring device:-. 

9. The applicant represents that the attached is an ac¬ 
curate schematic diagram of the fundamental radio cir¬ 
cuit of the transmitter proposed, including antenna 
and ground or counterpoise connections, antenna feed 
system, and indicates type and power of tubes with manu¬ 
facturer \s name. (This should be a blue print or ink 
drawing approximately the same size as this application, 
or a complete schematic diagram of any size applicant has 
on file may be submitted.) 

10. Post of proposed equipment: Approx. $500.00 addi¬ 
tional to present equipment. 

11. If application is granted, the installation will be com¬ 
menced within immediately days of date on which applicant 
is notified thereof and will be completed and ready for 
operation within 30 days thereafter. 
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61 12. Will installation of automatic frequency con¬ 

trol necessitate discontinuance of operation on regu¬ 
lar schedule? No. If so, for what length of time? -. 

13. The applicant waives any claim to the use of any par¬ 
ticular frequency or of the ether as against the regulatory 
power of the United States because of the previous use of 
tlie same, whether by license or otherwise, and reqjuests au¬ 
thority in accordance with this application. 

Dated this 14th day of August, 1929. 

MAINE BROADCASTING CO., 
INC., Applicant, 


(Sgd.) 


By THOMPSON GUERNSEY Pros. 


State of Maine, 

County of Piscataquis, ss: 


Thompson Guernsey, being first duly sworn, upon!his oath 
deposes and says that he is the (If applicant is not|an indi¬ 
vidual, state relation of affiant to applicant) Agent above- 
named applicant, and that the facts stated in the foregoing 
application are true of his own knowledge, except as to such 
statements as are herein stated to be on information and 
belief, and as to such statements he believes them to be 
true. 


(Sgd.) 


THOMPSON' GUERNSEY. 


Subscribed and sworn to before me this 14th dav of Aug., 
1929. 

(Sgd.) HAROLD M. HAYES}, 

Notary Pyblic. 

Radio Supervisor’s Report. 

Application received Boston, Mass., August 17, [1929. 
Remarks (State any pertinent facts): Submittted.| ' 

‘WALTER BUTTERWORTHl 

i 7 

62 Acting Supervisor. 

Diagram of apparatus submitted with application not 
included with this copy. 


7—509 ba 
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63 Copy. 

Maine Broadcasting Co., Bangor, Maine. 

AVLBZ. 

Supplement to Form 71, Filed August 14, File Reference 

l-F-B-9. 

7K Maximum modulation, 80 c /c ; Modulation measuring- 
device, estimated. 

7H No. of modulator tubes, 4: Plated current per tube, 
125 ma.; Plate voltage, 1,600. 

Date: Sept. 2, 1929. 

MAINE BROADCASTING CO., INC., 

(Sgd.) THOMPSON L. GUERNSEY, 

Pres, and Agent. 

State of Maine, 

County of Piscataquis , ss: 

Subscribed and iworn to, before me September 1, 1929. 
(Sgd.) 1IAROLD M. HAYES, 

[seal.] 1 Notary Public. 

My commission expires August 18, 1931. 


64 1477. 

Minutes of the Federal Radio Commission. 

Minute #116. 

September 30, 1929—10:00 a. m. 

Present: Commissioners Robinson, Chairman; Sykes, 
Lafont, and Starbuck. 

Hearing Docket. 


# 


65-71 Applications Granted. 

The commission granted the following applications: 

# # # * * * <u* 

File No. Applicant. Call Letters. Nature of Application. 

l-F-B-9 Maine Broadcasting Co., WI.BZ Authority to install auto- 


Inc., Bangor. Maine. 


matic frequency control 


72 


CARL H. BUTMAN, 

Secretary. 

Mimeographed Oct. 12, 1929—2:00 P. M. 
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73-78 1441. 

Minutes of the Federal Radio Commission, 

Minute #117. 

October 2, 1929—2:30 

Present: Commissioners Robinson, Chairman; Sy 
fount, and Starbuck. 

Hearing: Docket. 


p. m. 

kes, La- 


* 


•■V 


I# 


79 & 80 Application Reconsidered and Granted. 


The following application, heretofore designated for 
hearing, was reconsidered and granted: 


Kilo No. 


Applicant 


Call letters. Nature of application 


1-M-H-2S0 Maine Kroadcastinj: Co.. WLItZ Modification o 


1 )<>ver-Fo.\crof. Maine 


Increase in power from 
."00 watts day and 230 
watts night to r><H) watts 
day and night exj>eri- 
mentally for remainder 
of license period pro- 
v i d e d no interference 
a rises. 


License 


* 


* 


T 


81 


CARL H. BUTMAN, 

Secretary. 

Mimeographed Oct. 4, 1929—3:30 P. M. 


82 Form No. 20-A. j 

File No.:-. Official No.: 146. Call Letters: A^LBZ. 


United States of America: 

Federal Radio Commission. 
Radio Broadcasting Station License. 


(Modified as of October 9, 1929) 

Subject to the provisions of the Radio Act of 1927, as 
amended, subsequent acts, and treaties, and all regulations 
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heretofore or hereafter made hy this Commission, and 
further subject to conditions set forth in this license, the 
licensee, Maine Broadcasting Company, Inc., is hereby au¬ 
thorized to use and operate the radio transmitting appa¬ 
ratus hereinafter described tor the purpose ot broadcasting 
for the term beginning October 9, 1929, and ending 3 A. M. 
Eastern Standard Time, October 31, 1929. 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 620 kc*. 

2. With power not in excess ot* 500 watts, (a) -; (b) 

for experimentation to determine whether interference re¬ 
sults; ( c) . Height of Antenna (from ground or coun¬ 
terpoise to highest point of Antenna), 90 Ft. meters. An¬ 
tenna current, 6 Vi to 7 amperes. 

3. During the following period or periods of time: Un¬ 
limited. 

4. Under the call letters assigned by the Secretary of 
Commerce, i. e., WLBZ. 

5. With the main studio of the station located at 98 Main 


Street, Bangor, Maine. 

The apparatus hereinabove authorized to be used and 
operated is located at Broadway, about 2 miles from City 
Hall, Bangor, Maine, and is described as follows: Com¬ 
posite V. T. Telephone. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus can not be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus located at- 

and described as follows:-. 


This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This 1 icense shall not vest in the licensee anv right to 
operate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in 
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anv other manner lliaa authorized herein. Neither the 
license nor the right granted hereunder shall be assigned 
or otherwise transferred in violation of the Radio Act of 
1927 as amended. This license is subject to the (right, of 
use or control by the Government of the United States con¬ 
ferred by Section 0 of ihe Radio Act of 1927. i 
Dated this 9th dav of October, 1929. 

FEDERAL RADIO COMMISSION, 
(Sgd.) By IRA E. ROBINSON, 

[seal.] Chair mail. 

ncm. GSS. | K. 

Copy. | 
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Form No. 20-A. 


File No.: 


, Official No.: 146. Call Letters: WLBZ. 


United States of America: 


Federal Radio Commission. 


Radio Broadcasting Station License. 


Subject to the provisions of the Radio Act of li927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and 
further subject to conditions set forth in this license, the 
licensee, Maine Broadcasting Company, Inc., is hereby au¬ 
thorized to use and operate the radio transmitting appa¬ 
ratus hereinafter described for the purpose of broadcasting 
for the term beginning 3 A. M., Eastern Standard Time, 
October 31, 1929, and ending 3 A. M. Eastern Standard 
Time, January 31,1930. 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 620 kc. 

2. "With power not in excess of 7)00 watts, (a) — |—; (b) 

for experimentation to determine whether interference re¬ 
sults; (c) -. Height of Antenna (from ground oil’ coun¬ 
terpoise to highest point of Antenna), - meter 

tenna current,-amperes. 


3. During the following period or periods of time] 
limited. 


s; An- 
Un- 
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4. Under the call letters assigned by the Secretary ot‘ 
Commerce, i. e., WLBZ. 

5. 'With the main studio of the station located at 98 Main 
Street, Bangor, Maine. 

The apparatus hereinabove authorized to be used and 
operated is located at Broadway, about 2 miles from City 
Hall, Bangor. Maine, Lat. 44 49' 44" North, Long. 68° 47' 
8" West, and is described as follows: Composite V. T. Tele¬ 
phone, Direct Crystal Control. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus can not be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus located at- 

and described as follows:-. 

This license is issued on the licensee's representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in 
any other manner than authorized herein. Neither the 
license nor the right granted hereunder shall be assigned 
or otherwise transferred in violation of the Radio Act of 
19-7 as amended. This license is subject to tin 1 right of 
use or control by the Government of the United States con¬ 
ferred by Section 6 of the Radio Act of 1927. 

Dated this 29th day of October, 1929. 

FEDERAL RADIO COMMISSION, 
(Sgd.) Bv IRA E. ROBINSON, 

[seal.] Chairman. 

cmi. GSS. L 

Copy. 
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84 Federal "Radio Commission, Washington, D.j C. 

August 30, 1928. 

. 

General Order No. 40. 

i 

At a session of the Federal Radio Commission^ held at 
its office in Washington , J). on August 30, 1928. 

The Commission has determined that the definite assign¬ 
ment of a hand of frequencies for broadcasting, the main¬ 
tenance of a separation of 10 kc. between frequencies used 
in broadcasting, the reservation of certain frequencies for 
exclusive use by stations in the Dominion of Canada, and 
the setting aside of a certain number of other frequencies 
for shared use bv the United States and the Dominion of 
Canada, all as hereinafter specified in this Order, will serve 
public interest, convenience or necessity. j 

The Commission has further determined after! careful 

i 

consideration that the allocation of frequencies, of Hme for 
operation and of station power, for use by broadcasting 
stations, to the respective Zones, as hereinbelow specified 
in this Order: | 

a) Is necessary in order to comply in part with the re¬ 
quirements of Section 9 of the Radio Act of lL 927 as 
amended by Section 5 of the Act of Congress March 28, 
1928, insofar as it requires that the licensing authority 
shall as nearly as possible make and maintain an equal 

allocation of bands of frequency or wavelengths, of 

85 periods of time for operation, and of station power, 
to each of the Zones when and insofar as tljere are 

applications therefor, and 

b) Will promote interest and convenience and wjll serve 
public necessity, insofar as this can be done in a matter 
consistent with the requirements of said Section 9 of the 
Radio Act of 1927 as amended by Section 5 of the) Act of 
Congress, March 28, 1928, and will greatly improve re- 
ception conditions in the broadcast band by the elimina¬ 
tion of a large portion of the interference which now exists. 

It is therefore ordered: 

Paragraph 1 . That a band of frequencies extending from 
550 kc to 1500 kc, both inclusive, be, and the same is hereby, 
assigned to and for the use of broadcasting stations, said 
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band of frequencies 1 being hereinafter referred to as the 
broadcast band. This order is not to be construed as pro¬ 
hibiting the licensing of maritime mobile services on the 
frequency of 1365 kc, as provided by the International Radio 
telegraph Convention of 1627. 

Paragraph 2. That within said broadcast band, a sepa¬ 
ration of 10 kc be maintained between the frequencies as¬ 
signed for use bv broadcasting stations. 

Paragraph 3. That, of the frequencies within said broad¬ 
cast band, (a) the frequencies of 690, 730, 840, 910, 

86 960 and 1030 kc be, and the same are, hereby re¬ 
served for use bv broadcasting stations located in 

the Dominion of Canada, and shall not be assigned to any 
broadcasting station licensed by this Commission; (h) the 
frequencies of 580, 600, 630, 780, 886, 890, 930, 1010, 1120, 
1200 and 1210 kc be, and the same are hereby set aside for 
simultaneous use bv broadcasting stations located both in 
the Dominion of Canada and in the United States, its 
Territories and possessions, and no station will be author¬ 
ized by this Commission on any of these frequencies with 
an authorized power which will cause interference at the 
boundarv line between the Dominion of Canada and the 
United States of America, or in excess of 500 watts at any 
place within the United States of America or the Terri¬ 
tories of Alaska and Porto Rico. 

Paragraph 4. That the frequencies within said broad¬ 
cast band (subject to the foregoing), and periods of time 
for operation and station power to be used by broadcast¬ 
ing stations on said 1 frequencies be, and the same are hereby, 
allocated equally to the Zones as follows: 

A. The following frequencies are allocated to the First, 
Second, Third, Fourth and Fifth Zones, respectively, as 
below indicated for use by broadcasting stations, the 
amount of power to be used by such stations to be deter¬ 
mined by further order of the Commission: 

87 First Zone: 660, 710, 760, 860, 990, 1060, 1100, and 
1150 kc. 

Second Zone: 700, 750, 820, 980, 1020, 1070, 1110, and 
1170 kc. 

Third Zone: 650, 740, 800, 850, 1040, 1080, 1140, and 1190 
kc. 

Fourth Zone: 670, 720, 770, 810, 870, 1000, 1090, and 
1160 kc. 
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Fifth Zone: 640, 680, 700, 830, 970, 1050, 1130, i}nd 1180 
kc. ! 

B. The following frequencies are allocated eacli| for use 
by not less than two zones, with broadcasting stations in 
those zones being permitted to operate simultaneously, each 
station to have an authorized power not to exceed 5 kilo¬ 
watts, the particular zone entitled to share in tint alloca¬ 
tion of any particular frequency to be determined byl further 
order of the commission: 1460, 1470, 1480, and ^490 kc. 

C. The following frequencies are allocated forj use by 
not less than two nor more than three zones, the broadcast¬ 
ing stations in those zones being permitted to operate simul¬ 
taneously, and to have an authorized power not tej exceed 
1000 watts, the particular zones entitled to share! in the 
allocation of any particular frequency to be determined by 
further order of the commission: 530, 590, 600, bjo, 620, 
630, 7S0. S80, 890, 900, 920, 930, 940, 950, 1010, 112 ), 1220, 
1230, 1240, 1250, 1260, 1270, 1280, 1290, 1300, 1320, 1330, 

1340, 1350, 1360, 1380, 1390, 1400, 1410 and 1430 kc. 

88 (Except that in those cases where the station loca¬ 
tions and powers are such that interference will not be 

caused, four or five zones instead of three zones mat share 
one or more of the foregoing frequencies where practica¬ 
ble.) 

I). The following frequencies are allocated for us£ in all 
five zones with broadcasting stations permitted to Operate 
simultaneously, each station to have an authorized power 
not to exceed 1000 watts: 550, 560, 570, 1440 and 1450 kc. 

E. The following frequencies are allocated for use in all 
five zones by broadcasting stations in simultaneous opera¬ 
tion with an authorized power not to exceed 100 watts, the 
number of such stations to be permitted to operate (simul¬ 
taneously in each zone on each of said frequencies! to be 
determined by further order of the commission: 1200, 1210, 
1310, 1370, 1420, and 1500 kc. 

F. Whenever the word “frequency” is used in the pre¬ 
ceding sub-paragraphs A, B, C, D, and E of this paragraph, 
it is to be understood as connecting periods of full-tir^ie op¬ 
eration, that is to say, twenty-four hours daily, and jevery 

allocation herein of a frequency to a particular zone 

89 is to to considered as carrving with it an assignment 


of full-time operation on that frequency to that 
8—5095a 


zone. 
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Paragraph 5. That 1 lie allocation hereinbefore ordered in 
paragraph 4 of this order be, and the same is hereby de¬ 
clared to be, effective on October 1, 1928, at the hour of 3 
o'clock a. m., Eastern Standard Time; and that the provi¬ 
sions of paragraphs 1, 2 and 3, be, and the same are hereby 
declared to be, effective as of the date of the issuance of 
this order. 

FEDERAL RADIO COMMISSION, 

Bv E. 0. LAKES, 

% 

Acting Chairman, 


Statement to Accompang General Order No. 40. 


General Order Xo. 40, issued vesterdav bv the Federal 
Radio Commission, supplies the official basis for an adjust¬ 
ment in the assignment of tin* country's broadcasting fa- 
cilities, under a plan which it is believed will provide an 
improved standard of radio reception generally, and also 
distribute the broadcasting channels, powers and periods 
of time on the air equally among the live radio zones as 
directed bv the last Congress. 

The plan provides for full-time assignments for 100-watt 
stations equalling in number the total of all other classes 
of broadcasters put together. 

Of the 74 channels made available for high-grade recep¬ 
tion, 34 will be assigned for regional service, permitting 
125 full-time positions for this type of station, and 40 chan¬ 
nels will be assigned to stations with minimum power of 
5000 watts and a maximum to be determined bv the Com- 

mission and announced with the allocation. On these forty 

• 

channels only one station will be permitted to operate at 
any time during night hours, thus insuring clear reception 
of the station’s program, up to the extreme limit of its 
service range. These fortv channels will be assigned eight 
to each of the five zones, thus insuring wide geographical 
distribution of the country’s higher-power broadcasting 
facilities to all sections. 

On the 34 channels shared by regional stations, ranging 
in power from 250 to 1000 watts and assigned two, three 
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or four per channel, spacing* generally of 1000 to 1500 
miles have been observed. 

91 Throughout the whole allocation, wide geograph¬ 

ical spacing* have been observed between stations 
on adjoining channels, in order to eliminate objectionable 
“ cross-talk.” j 

Summarizing, for “local” stations of 50 to 100 watt rat¬ 
ings, 150 full-time positions have been provided, or 30 per 
zone: 125 regional positions have been provided for 250 
to 1000 watt stations, and 40 positions for stations of 5,- 
000 watts and above. Each full-time assignment Available 
for night use, in many instances, is shared by two|or more 
stations or transmitters, depending upon the number of 
licensed stations to be accommodated in the zon|e or lo¬ 
cal it v. 

Recapitulating by zones, the equal division of the fore¬ 
going facilities among the five zones, will provide each 
zone with a 8 full time assignments for stationjs of 5,- 
000 watts and above: 24 positions for 500 watt ajnd 1000 
watt stations, and 50 positions for 50 watt and ljOO watt 
stations. 

In announcing this plan the Commission does so real¬ 
izing that it may have imperfections, but believes it an 
approach to an ideal situation which may be reached in the 
future. 


Federal Radio Commission. Washington, D. C. 


Release to morning papers , Friday , June 10, 1927. 

General Order No. 15. 

June 7, 1927. 

For the purpose of providing an orderly method for the 
reduction and eventual elimination of interference ijietween 
radio broadcasting stations operating on the same!* or on 
closely adjacent frequencies, the Federal Radio Ciommis- 
sion announces the following procedure: 

At anv time after Julv 15, 1927, anv radio broadcast- 
• • • 

ing station operating under license from the Federal Ra¬ 
dio Commission may file with the Commission an affidavit 
certifying that unreasonable and injurious interference 
with its signals is being caused by the simultaneous op¬ 
eration of another radio broadcasting station, the nhme or 
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call letters of which must be specified in the affidavit. The 
affidavit must likewise specify not less than two occasions 
on which such interference was observed, with the name 
and address of the person making each of such observa¬ 
tions, the type of receiving* set used, and the date and hour 
thereof. 

On receipt of such affidavit, and if in the judgment of the 
Federal Radio Comtnission the interference complained of 
is actually unreasonable and injurious to the affiant, the 
Commission will appoint a date for a hearing, at its con¬ 
venience, will notify thereof the parties interested, and 
on the basis of the testimony presented at such hearing 
will order such changes of frequency, power or hours of 
operation as may appear best to serve public interest, con¬ 
venience or necessity. 

Sir : 

93 Please take notice the foregoing Statement of 
Facts and Grounds for Decision will be forthwith 
tiled in the Court of Appeals of the District of Columbia. 

BETHUEL M. WEBSTER, JR., 

General Counsel. 

To Elisha Hanson, Esq., Attorney for The Journal Com¬ 
pany, 720 15th Street, Washington, D. C. 

Receipt is acknowledged of the above Xotice and of the 
Statement and Record therein referred to at our office in 
the city of Washington. D. C., this 3rd day of December, 
1929. 

ELISHA IIAXSOX, 
Attorney for The Journal Company. 


94 Endorsed: In the Court of Appeals of the District 
of Columbia. The Journal Company, appellant, v. 
Federal Radio Commission. Xo. 5095. The Federal Radio 
Commission's statement of facts and grounds for decision, 
filed pursuant to Section 16 of the Radio Act of 1927, as 
amended. Bethuel M. Webster, Jr., General Counsel. Court 
of Appeals, District of Columbia. Filed Dec. 3, 1929. 
Henry W. Hodges, Clerk. 
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95 Court of Appeals, District of Columbia! 

Xo. 5095. 

The Journal Company, a Corporation, App 


ellant, 


v. 


i on page 
of Facts 


Commis- 
Ssion end 


Federal Radio Commission. 
Stipulation. 


It is hereby stipulated by the counsel for tli|e Federal 
Radio Commission and the attorney for the Journal Com¬ 
pany that the following changes be made in the I record in 
the foregoing case: 

1. Items 3 and 5 appearing under the tabulatio 
4 of the Federal Radio Commission's Statement 
and Grounds for Decision and numbered page l 23 of the 
record, be changed so that the daytime power bp made to 
read as 2500 watts instead of 1500 watts. 

2. That the second paragraph on page 5 of the 
sion’s Statement of Facts and Grounds for Dec 
with the word “respects” being the fourth word in the 
fourth line, omitting the remainder of the sentence, 

3. Omit the portions following the words “Hearing 
Docket” on page 51 of the record and appearing under the 
head of the Minutes of the Federal Radio Commission dated 
June 18, 1929, to but not including the words “ Applica¬ 
tions designated for Hearing” on page 53 of the record and 
then omit the rest of pages 53, 54, 55 & 56 to but n<|)t includ¬ 
ing the entry entitled 1-M-B-338, Maine Broadcasting Com¬ 
pany, Bangor, Maine, \VLB%; and further, omit that por¬ 
tion of the aforesaid minutes beginning with the tern and 
including 4-M-B-295, Rosedale Hospital Compajiy, Inc., 
Fridlv, Michigan, AVRIIM, page 56 of the record tb but not 
including the signature of Carl H. Butman, Secretary, on 
page 57 of the record. 

4. Omit all the portions following the words 
96 “Hearing Docket” of the Minutes of the Federal 
Radio Commission of September 30, 1929, appearing 
on page 64 of the record to but not including the words 
“Applications Granted” on page 65 of the record; tmd then 
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omit that portion beginning with the item 3-P-B-91S, R. B. 
Broyles Furniture Company, Birmingham, Alabama, 
AVKBC, to but not including the entry beginning l-F-B-9, 
Maine Broadcasting Company, Bangor, Maine. Then omit 
all of pages 66 and following, to but not including the words 
“Carl II. Butman, Secretary," appearing on page 72 of the 
record. 

5. Beginning on page 73 of the record, entitled “Minutes 
of the Federal Radio Commission/’ of October 2, 1929, omit 
everything following but not including the words “Hear¬ 
ing Docket,” and then omit everything on pages 73, 74, 75, 
76, 77 to but not including the words “Applications Recon¬ 
sidered and Granted,” on page 79 of the record: then omit 
that portion on page 79 beginning with and including “Ap¬ 
plications Designated for Hearing": then omit all of pages 
80 and 81 except the words “Carl H. Butman, Secretarv.” 

PAUL D. P. SPEARMAN, 

( y onus<'I for Radio Commission. 

ELISHA HANSON, 
Attorney for The Journal Company. 


97 Endorsed: No. 5095. The Journal Company, a 
corporation, appellant, v. Federal Radio Commis¬ 
sion. Stipulation of counsel as to printing record. Court 
of Appeals, District of Columbia. Filed Dec. 30, 1929. 
Henry W. Hodges, Clerk. 

Endorsed on cover: Federal Radio Commission. No. 
5095. The Journal Company, a corporation, appellant, vs. 
Federal Radio Commission. Court of Appeals, District of 
Columbia. Filed Nov. 11, 1929. Henry AV. Hodges, Clerk, 
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STATEMENT. 


i 
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This is an appeal, under Section 16 of the Radio Act of 
1927, from a decision of the Federal Radio Commissiop. 
The decision was rendered on October 25, 1929, effective 
October 31, 1929, on appellant’s application for renewal 
of its broadcasting license expiring October 31, 1929. 
Appellant’s notice of appeal and statement of reasons 
were filed on November 11, 1929. 

Fundamentally, the sole issue raised by this appeal i^ 
whether the decision constituted a refusal of appellant’4 
application for renewal, within the meaning of Sectioij 
16. If this issue be determined in favor of appellant* 
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appellee will concede (we believe) that the decision was 
erroneous and should be reversed. The Commission’s 
action was preceded by neither notice nor opportunity 
for hearing as required by Section 11. 

The relevant facts mav be stated very brieflv. 

1. The Decision Complained Of. 

The decision complained of consisted in a drastic re¬ 
duction (and virtual destruction) of the service area of 
appellant’s broadcasting station WTMJ. By service 
area is meant the area over which the station delivers 
satisfactory reception. A reduction in service area nec¬ 
essarily means, of course, a corresponding reduction in 
the station’s listening public. 

Under the previous license ( i . e., the license sought to 
be renewed) WTMJ was delivering satisfactory recep¬ 
tion to all of Wisconsin, most of Michigan, and portions 
of Minnesota, Iowa, Illinois and Indiana. Under the 
so-called renewal license, WTMJ is barely serving the 
City of Milwaukee and a tiny area in the immediate 
vicinity of that citv. 

The reduction in WTMJ’s service area was accom¬ 
plished by the assignment of additional stations to the 
same channel (620 kc.) and by authorizing another sta¬ 
tion already assigned to the channel to increase its 
power. In particular, the changes complained of are (1) 
the increase of evening power of WLBZ, Dover-Foxcroft 
(Bangor), Maine, from.250 to 500 watts (Rec., 5), and (2) 
the assignment of WFLA-WSUN, Clearwater, Florida, 
to 620 kc. with 1,000 watts evening and 2,500 watts day¬ 
time power, in place of two other Florida stations here¬ 
inafter mehtioned. (Rec., 12.) A third change com¬ 
plained of in the appellant’s reasons for appeal, con- 



sisting of the assignment of WJAY, Cleveland, Ohio, to 
620 kc. with 500 watts for daytime operation (Rec., 9). 
has recently been remedied by assigning "WJAY to an¬ 
other channel, and need not be discussed on this appeal. 
Since then, by way of compensation, the Commission has 
increased the power of still another station on 620 kp. 
(KFAD, Phoenix, Arizona) from 500 to 1000 watts, 4 s 
will be shown by the record filed in a second appeal which 
is being taken to this court. 

The common expiration date of all broadcasting 
licenses was October 31, 1929. It is appellant’s conten¬ 
tion that the Commission’s action in assigning othqr 
stations to the channel of 620 kc. for the succeeding 
license period, and in increasing the power of a station 
already assigned to that channel, entered into anjl 
formed part of its decision on appellant’s application for 
renewal of its license; and that the action constituted |a 
refusal of the application since it destroyed the mosjf 
important (indeed, the only important) privilege con¬ 
ferred by the license, i. e., the right to deliver reception 
to a given area and to a given portion of the listening 
public. It is the Commission’s position that it has powerj, 
without notice or hearing, to destroy a station’s service 
area in this manner and that no appeal can be taken t^> 
this court from an exercise of that power. 

On November 22, 1929, appellant filed a reply to thife 
motion. This court reserved its decision on the motion 
until its hearing on the merits of the appeal. 

i 

1 

2. Station WTMJ. 

Appellant, a Wisconsin corporation, owns and pub¬ 
lishes The Milwaukee Journal, one of the largest news¬ 
papers in the central west. (Rec., 35.) Its broadcasting 
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station, WTMJ, which is the successor of stations operat¬ 
ing under different call letters, has a record of continuous 
broadcasting service since the summer of 1922, first 
under licenses from the Secretary of Commerce and 
later under licenses from the Federal Radio Commission. 
(Rec., 13-14.) The station transmitter is located at 
Brookfield (about 12 miles west of Milwaukee). The 
main studio is in Milwaukee; remote control studios are 
maintained at the State Capital and the State University 
at Madison, Wisconsin. (Rec., 33.) 

The transmitter is a Western Electric, 5,000 watts 
maximum power, of the most modern and efficient type. 
Since, however, 620 kc. is (under General Order 40) a 
regional channel with an evening power restriction of 
1,000 watts, WTMJ has been permitted to use only 1,000 
watts in the evening and 2,500 watts in the daytime. No 
Wisconsin station has been assigned to any of the Fourth 
Zone cleared channels. (Rec., 14.) 

The following statement, contained in appellant’s 

Reasons for Appeal , has not been challenged or denied 

bv the Commission: 

* 

“It (WTMJ) is by a vide margin the most impor¬ 
tant and most popular broadcasting station in the 
State of Wisconsin, serves a far larger population 
than any other station in that State, expends much 
larger sums of money for its programs than any 
other station in that State and is better entitled to 
preferred facilities than any other station in that 
State.” (Rec., 14, 35.) 

Radio listeners have repeatedly voted programs broad¬ 
cast by WTMJ as their favorite and it has been proved 
by analysis that the majority of radio set owners within 
200 miles to the west and north of Milwaukee listen to 
WTMJ as their favorite station. The tie-up with the 
University of Wisconsin makes possible a complete edu- 
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cational broadcast program by recognized authorises. 
(Rec., 35.) ! 

The total gross cost of operating WTMJ is just urjder 
$250,000 per annum, of which by far the greater portion 
is for program expenses. (Rec., 37.) Appellant believes 
that no other station in the United States, limited to 
1,000 watts evening power, can make a showing of| an 
equal outlay for the benefit of the listening public; while 
a large number of stations enjoying assignments on 
cleared channels with authorized power of 5,000 watts or 
more make much smaller outlavs. The station is on |the 
air an average of over 17 hours a day from 7:00 a. in. 
until 12:30 a. m. and later). (Rec., 36.) 

In reliance upon the service area accorded to WTMJ 
under General Order 40, the allocation of November 11, 
1928, made pursuant thereto, and the licenses issged 
thereunder, appellant installed a new transmitter at a 
cost in excess of $100,000, and tripled its outlay 
expenses for operation and programs (Appellant’s An¬ 
swer to Commission’s motion to dismiss, p. 3.) j 

Milwaukee is the onlv large citv in the State of Wis- 
eonsin, and the only city in that State having a depend¬ 
able talent source. It is the center of an immediate com¬ 
munity of over 1,500,000 people with approximately 
200,000 radio set owners. The State of Wisconsin is 
almost entirely dependent on Milwaukee for clear, con¬ 
tinued radio reception. Milwaukee is the thirteenth 
largest city in the United States. Wisconsin is the 
thirteenth largest state in the United States and the 
fourth largest in the Fourth Zone. (Rec., 35.) 
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3. Proceedings leading up to Commission’s Decision. 

* By General Order 40 of August 30, 1928, 620 kc. was 
designated as what is popularly known as a regional 
channel 

‘ 4 allocated for use by not less than two nor more 
than three zones, the broadcasting stations in those 
zones being permitted to operate simultaneously, and 
to have an authorized power not to exceed 1,000 
watts * * * 

(except that in those cases where the station loca¬ 
tions and powers are such that interference will not 
be caused, four or five zones instead of three zones 
may share one or more of the foregoing frequencies 
where practicable).” (Rec., 57.) 

By its allocation of November 11, 1928, pursuant to 
General Order 40, the Commission assigned WTMJ to 
620 kc. for full time, 1,000 watts nighttime and 2,500 watts 
daytime. The other stations assigned to the channel 
were as follows (Rec., 3): 

First Zone 

WLBZ, Dover-Foxcroft, Me., full time, 250 watts 
nighttime, and 500 watts daytime. 

Third Zone 

WDAE, Tampa, Fla., and WDBO, Orlando, Fla., 
dividing time, each with 1,000 watts. 

Fifth Zone 

KFAD, Phoenix, Ariz., full time, 500 watts. 

KGW, Portland, Ore., full time, 1,000 watts. 

From the foregoing it is apparent that the above quoted 
restriction in General Order 40 was already exceeded, by 
the use of the 1 channel in four zones. Because, however, 
of the small evening power of WLBZ, and presumably 
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also because of inefficient apparatus of both WLBZ and 

of the Florida stations (which would not actually radiate 

a signal proportionate to their normal authorised 

power), WTMJ enjoyed a large interference-free area, 

which has been already described. 

* 

In setting forth the events that occurred thereafter, 
we shall omit all but incidental reference to the Com¬ 
mission’s assignment of Station WJAY, Cleveland, Ohio, 
to 620 kc., since, after this appeal was taken, the Cbm- 

mission shifted the station to another channel. The 

* 

court will, however, find in appellant’s statement of Rea¬ 
sons (Rec., 9-12) a narrative of what the Commission 
did in this respect. The facts set forth are admitted by 
the Commission. (Rec., 19.) They give an interesting 
portrayal of the utter disregard which the Commission 
is showing for the elementary requirements of due proc¬ 
ess of law, for the rights of stations and their listeners, 
and even for assurances which the Commission’s authbr- 
ized employes are permitted to make to applicants. 

On or about April 8, 1929, appellant learned for ‘;he 
first time that WLBZ had shortly before then applied 
for an increase of nighttime power to 500 watts. (R^c., 
5.) In a letter dated April 6, 1929, the Commissioh’s 
Chief Engineers wrote to appellant, stating that he l^ad 
so far opposed the increase because he did not want the 
possibility of the station causing heterodyne interference 
in AVTMJ’s service area and inquiring as to WTM^’s 
viewpoint on granting the request of increase to the 
Maine station. He stated also: 

“ Probably WTMJ can tell from present condi¬ 
tions whether an increase in power to the Maine sta¬ 
tion would be likely to cause them (WTMJ) atiy 
serious interference or not.” (Rec., 5.) 
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Appellant replied as follows: 

“WTMJ is convinced that if this station is author¬ 
ized to use 500 watts, a serious heterodyne will 
result on evenings of average good reception. Sta¬ 
tions of 500 watts in Boston and vicinity can be 
actually heard in Milwaukee under good reception 
conditions and, of course, this means necessarily 
that there would be a troublesome heterodyne.” 

Appellant further stated that it desired to be on rec¬ 
ord as protesting against the granting of the application 
on the ground that it would 

4 ‘unduly restrict the seryice area of WTMJ and 
* 

damage the one good regional channel which the 
State of Wisconsin has.” (Bee., 5-6.) 

j 

The letter also referred to two other stations, which 
were requestiiig assignments to 620 kc. but, since the 
assignments were not made, they do not enter into this 
case. 

As a result of an inquiry by appellant as to the date 
of hearing on WLBZ’s application, the Secretary of the 
Commission wrote on May 3, 1029, that the application 
was in the hands of the Engineering Division and that it 
seemed likely that the engineers would persuade the sta¬ 
tion to withdraw the application. (Rec., 6.) On May 18, 
1929, appellant wrote to the Commissioner from the 
Fourth Zone, registering a protest against the granting 
of any application for privileges on 620 kc. without 
hearing and stating: 

“There is now pending before the Commission 
an application on the part of WLBZ at Bangor, 
Maine, for an increase of power from 250 to 500 
watts on the channel and it is with reference to such 
an application that I want to express the desire to 
be heard before it is granted.” (Rec., 6.) 

The matters contained in these letters were also from 







time to time presented verbally to the several members 
of the Commission and to its Chief Engineer. (Rec., 7.) 

In response to an inquiry by appellant as to what d^te, 
if any, had been set for hearing on WLBZ’s application, 
the Commission replied on August 24, 1929, stating tlliat 
the application was to be scheduled for hearing on No¬ 
vember 13, 1929, “if the applicant requests a hearing”; 
the letter further stated that it was not at all certain 
that the application would go to hearing, since the appli¬ 
cant had not indicated a desire to be heard (as required 
by the rules and regulations of the Commission). j 

The record filed by the Commission shows that 
WLBZ’s application was filed April 1,1929 (Rec., 43-4$); 
that at a meeting of the Commission held June 18, 19^9, 
the application -was designated for hearing (Rec., 45-46>); 
that on October 2, 1929, the Commission reconsidered 
and granted the application “for remainder of license 
period provided no interference arises” (Rec., 51); ti^at 
on October 29th the Commission issued a license to 
WLBZ covering the period from October 31, 1929, to 
January 31, 1930, authorizing full time use of 500 w’aijts 
“for experimentation to determine whether interference 
results.” (Rec., 53.) 

On October 17, 1929, appellant protested in writing 
against this action and requested that before the licence 
of WLBZ (modified by said increase of power) h e 
renewed, appellant be given an opportunity to be heard. 
(Rec., 7.) The Commission replied by letter dated Octo¬ 
ber 24,1929, stating that the Commission would not with¬ 
hold the modified renewal license but that if interference 
resulted, appellant might make application 

“for the Commission’s consideration as to whether 
or not a hearing should be held at a later date.” 
(Rec., 8.) 
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Appellant replied as follows: 

“WTMJ is convinced that if this station is author¬ 
ized to use 500 watts, a serious heterodyne will 
result on evenings of average good reception. Sta¬ 
tions of 500 watts in Boston and vicinity can be 
actually heard in Milwaukee under good reception 
conditions and, of course, this means necessarilv 
that there would be a troublesome heterodvne.” 

Appellant further stated that it desired to be on rec¬ 
ord as protesting against the granting of the application 
on the ground that it would 

“undulv restrict the service area of WTMJ and 
damage the one good regional channel which the 
State of Wisconsin has.” (Rec., 5-6.) 

The letter alst> referred to two other stations, which 

were requestiiig assignments to 620 kc. but, since the 

assignments were not made, they do not enter into this 

case. 

As a result of an inquiry by appellant as to the date 
of hearing on WLBZ’s application, the Secretary of the 
Commission wrote on May 3, 1029, that the application 
was in the hands of the Engineering Division and that it 
seemed likely that the engineers would persuade the sta¬ 
tion to withdraw the application. (Rec., 6.) On May 18, 
1929, appellant wrote to the Commissioner from the 
Fourth Zone, registering a protest against the granting 
of any application for privileges on 620 kc. without 
hearing and stating: 

“ There is now pending before the Commission 
an application on the part of WLBZ at Bangor, 
Maine, for an increase of power from 250 to 500 
watts on the channel and it is with reference to such 
an application that I want to express the desire to 
be heard before it is granted.” (Rec., 6.) 

The matters contained in these letters were also from 







i 


time to time presented verbally to the several members 
of the Commission and to its Chief Engineer. (Rec., |7.) 

In response to an inquiry by appellant as to what date, 
if any, had been set for hearing on WLBZ’s applicatibn, 
the Commission replied on August 24, 1929, stating that 
the application was to be scheduled for hearing on No¬ 
vember 13, 1929, “if the applicant requests a hearing”; 
the letter further stated that it was not at all certain 
that the application would go to hearing, since the appli¬ 
cant had not indicated a desire to be heard (as required 
by the rules and regulations of the Commission). 

The record filed by the Commission shows that 
WLBZ’s application was filed April 1,1929 (Rec., 43-4;}); 
that at a meeting of the Commission held June 18, 19^9, 
the application was designated for hearing (Rec., 45-4(j); 
that on October 2, 1929, the Commission reconsidered 
and granted the application “for remainder of license 
period provided no interference arises” (Rec., 51); that 
on October 29th the Commission issued a license jto 
WLBZ covering the period from October 31, 1929, jto 
January 31, 1930, authorizing full time use of 500 'watts 
“for experimentation to determine whether interference 
results.” (Rec., 53.) j 

On October 17, 1929, appellant protested in writing 
against this action and requested that before the licence 
of WLBZ (modified by said increase of power) be 
renewed, appellant be given an opportunity to be heard. 
(Rec., 7.) The Commission replied by letter dated Octo¬ 
ber 24,1929, stating that the Commission would not with¬ 
hold the modified renewal license but that if interference 
resulted, appellant might make application 

“for the Commission’s consideration as to whether 
or not a hearing should be held at a later date.” 
(Rec., 8.) 
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On October 28, 1929, appellant tiled with the Commission 
a formal petition, under oath, asking that WLBZ’s ap¬ 
plication for renewal (in so far as it included said increase 
of power) be either denied or, if not denied, designated 
for hearing. ' This petition, among other things, set 
forth facts showing that the increase of power was un¬ 
questionably causing interference in the area served by 
appellant’s station and constituted a radical reduction 
in WTMJ’s service area. No action was then or there¬ 
after taken on appellant’s petition and finally on Novem¬ 
ber 11, 1929, appellant filed this appeal. The nature of 
the interference caused by the increase of power is set 
forth in the record. (Rec., 8-9.) 

While the reduction in service area due to the granting 
of WLBZ’s application was substantial, the Commis¬ 
sion’s action in placing WFLA-WSUN, Clearwater, 
Florida, on 620 kc. was ruinous , since it virtually de¬ 
stroyed WTMJ’s service area outside of a tiny circle 
around the transmitter. 

During the summer of 1929 appellant learned that the 
Commission was considering a shift in the Florida 
broadcasting stations assigned to 620 kc. and, by letter 
of July 29, 1929, requested that 

“before any change is made in the Florida stations, 

WTMJ be given an opportunity to make the neces¬ 
sary investigation and to be heard.” (Rec., 12.) 

On or shortly prior to October 16, 1929, the Commission 

made a decision, effective October 31, 1929, by which 

WDBO, Orlando, Florida, was shifted to another channel 

and WDAE, Tampa, Florida, was given full time instead 

of half time on 620 kc. Inasmuch as this shift was not 

such as to cause any additional interference to WTMJ, 

appellant made no complaint with respect to it, although 

the decision was made without giving appellant notice or 
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opportunity for hearing. (Rec., 12-13.) Appellant wias 
entitled to assume that the Commission had taken into 
consideration appellant’s previous protest. j 

Thereafter, on or about October 28, 1929, without giv¬ 
ing appellant any notice or opportunity for hearing, and 
without any further hearing as between the Florida sta- 
tions, the Commission suddenly made another shift by 
which WDAE was taken off 620 kc. and WFLA-WSUN 

i 

was assigned to that channel for the succeeding licence 
period. (Rec., 13.) In order presumably to give the 
stations concerned an opportunity to make necessary 
adjustments, the shift was not actually to take place unjil 
November 15, 1929. (Rec., 13.) i 

Since the appeal was taken on November 11, 1929, 
appellant was unable to state the extent of the inter¬ 
ference which would be caused. It was able to state only 
that | 

“for some unaccountable reason having to do with 
the laws of physics, broadcasting from Clearwater, 
Florida, has a greater range in the direction of 
appellant’s station, particularly in northern Illinois 
and southern Wisconsin, than broadcasting froin 
Tampa, Florida.” (Rec., 13.) 

The actual results have been immeasurably worse than 
anticipated. The facts have been fully presented to thle 
Commission, both in written reports and in a hearing 
held on February 18, 1930. Inasmuch as appellant hds 
taken an appeal to this court from the Commission js 
decision on this last-mentioned hearing and is making a 
motion before this court that the two cases be consoli¬ 
dated for argument, appellant respectfully requests thje 
court to consider the record and briefs filed in the second 
appeal on the subject of the interference actually caused 

bv WFLA-WSUN. 

*> 
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4. Points Relied On. 

The points relied upon by appellant are enumerated in 
its statement of reasons filed with its notice of appeal. 
(Rec., 14-15.) Restated, they are as follows: 

(1) The Commission’s decision .constituted a refusal 
of appellant’s application for renewal of license; since 
the Commission at no time gave appellant the notice 
required by Section 11 of the Radio Act of 1927 nor any 
opportunity for hearing as required by that Section, the 
Commission’s decision was erroneous and should be 
reversed. 

(2) The Commission’s decision was contrary to pub¬ 
lic interest, convenience and/or necessity. The proper 
application of that standard required that WTMJ be 
permitted and authorized to serve an area and a listening 
public at least as large as that permitted and authorized 
by its previous licenses. 

(3) The Commission’s decision was contrary to its 
own prior decisions, it having previously determined 
what was required by public interest, convenience and/or 
necessity with respect to WTMJ’s service area and there 
had been no hearing held or evidence heard forming a 
legal basis for changing or departing from its former 
decisions. 

(4) The Commission’s decision was inconsistent with 
and contrary to the express provisions of subpara¬ 
graph C, paragraph 4 of General Order 40. 

(5) The 1 Commission’s decision was inconsistent with 
and contrary to the express provisions of Section 5 of the 
Amendatory Act of Congress of March 28, 1928 (the 
Davis Amendment) in that, whereas the State of Wis¬ 
consin was already below its lawful quota of broadcast¬ 
ing facilities, the decision further reduced that quota. 
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ARGUMENT. 


The Commission's decision constituted a refusal of 
appellant’s application for renewal of license. 

I 

As has already been stated, if this point is well t^ken, 
then the Commission must concede that its decision was 
erroneous, since there is no pretense or claim that ajppel- 
lant was given the notice or opportunity for hearing 
required by Section 11 of the Radio Act of 1927 before 
acting on the application for renewal. 

The question to be determined at the outset is, there¬ 
fore, the correct construction of Section 16 of the Act 
and particularly of the following words in that Section: 

“Any applicant * * * for renewal * * f of 
an existing station license whose application i$ re¬ 
fused by the licensing authority shall have the ijigld 
to appeal.” 

! 

A. Considerations Supporting Appellant’s Construction 

of Section 16. 

i 

It is clear, we believe, from the provisions of Sections 
11 and 16 that Congress intended to protect all licensees 
against any arbitrary deprivation of privileges at the 
end of a license period. To that end Section 11 requires 
notice and opportunity for hearing before an application 
for renewal may be denied and Section 16 gives the right 
of appeal from a denial of such an application, j In 
neither case does the statute define what shall constitute 
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a granting or a denial of an application and we are there¬ 
fore left free to consider the actual substance of the 
privileges sought to be renewed. 

In the last analysis the real and only important privi¬ 
lege conferred by a license to broadcast is the authority 
to deliver reception free from interference over a given 
approximate areg (and, therefore, to the listeners within 
that area) for a given period of time. Many factors 
enter into a determination of the scope of this privilege. 
Among them are, the frequency, power and hours of oper¬ 
ation of a station, but a factor more important than any 
of these consists in the number, geographical location, 
power and hours of operation of other stations assigned 
to the same channel. The Commission’s statement filed 
on this appeal admits a reduction in WTMJ’s service 
area bv reason of its action as follows: 

mt 

“The effect of increasing WLBZ’s power is to 
move the area of this interference somewhat to the 
westward and to a certain extent increase that area. 7 ’ 
(Rec., 25.) 

This court has already recognized that (General Elec¬ 
tric Company v. Federal Radio Commission, 31 F. (2d) 
630, 633) a decrease in hours of operation constitutes a 
refusal of renewal within the sense of the statute. The 
same reasoning leads irresistibly to the conclusion that a 
reduction in service area constitutes a refusal of renewal. 

Frequency is important in that more reliable service 
can be rendered over large areas on some frequencies 
than others but a frequency, no matter what its range, 
may be rendered worthless by the assignment of other 
stations to the same channel. 

Power is important because with each increase in 
power comes a theoretical increase in the service area. 
Nevertheless, even the highest assignment permitted by 
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the Commission (50 kilowatts) is useless if another sta¬ 
tion is permitted to operate on the same channel at a 
point close enough so that its nuisance area extend^ into 
the service area of the first station. A station having 
only 100 watts power on an interference-free channel is 
far better off than a station authorized to use 50 kilo¬ 
watts if another station is assigned to the same channel 
at too close a geographical separation. 

From the foregoing it is apparent that frequency and 
power are of real importance only in so far as they affect 
the area over which service may be given and the num¬ 
ber of listeners which the station will reach. This ^s the 
only reason for protecting a station from arbitrary 
changes in these terms of the license in its action up<^n an 
application for renewal. The same reasoning applies 
with even greater force to changes which are made iji the 
assignment of other stations to the same channel. Unless 
a station is protected against such arbitrary action, its 
rights under Sections 11 and 16 of the Radio Act of |1927 
are illusory and worthless, since the Commission may at 
any time completely destroy the privileges enjoyed by a 
station by such other assignments. 

Appellant’s construction of the statute is supported 
by the express provisions of Section 4 (g), which pro¬ 
vides in part that: 

4 ‘Except as otherwise provided in this Act, the 
Commission from time to time, as public conveni¬ 
ence, interest or necessity requires, shall * * * 

(g) have authority to establish areas or zones to 
be served bv anv station.” I 

" " i 

The only possible class of station to which this provi¬ 
sion could possibly have reference is broadcasting. It 
is elementary, of course, that such areas or zones cahnot 
be defined with exact or mathematical accuracy; ijt is 
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just as elementary, however, that they can be defined 
with sufficient approximation to serve the purposes of 
radio regulation, on the basis of the predictable signal 
strength of a station of given power at a given distance. 
The only possible purpose which Congress could have 
had in including the above-quoted clause in the statute 
was to give statutory recognition to the most vital privi¬ 
lege conferred by a broadcasting license. The Com¬ 
mission itself gave recognition to this vital factor in 
placing the restrictions it did upon the number of sta¬ 
tions and the maximum power of stations which might 
be assigned to a regional channel for simultaneous oper¬ 
ation. This is discussed again under our Point IV. 

Section 4 (f) protects a station even as against changes 
due to general regulations deemed necessary to prevent 
interference and to carry out the provisions of the act. 
It requires either the consent of the station licensee or a 
hearing in which the issue of public interest, convenience 
or necessity is determined before changes are made. The 
phrase in that subsection “changes in the wave lengths” 
must, we submit, be construed to include changes in the 
character or desirability of wave lengths. For exam¬ 
ple, if a frequency, which has heretofore been designated 
and used as a cleared channel by only one station, is 
converted into a channel occupied by several stations in 
simultaneous operation, it is no longer the same channel 
in substance or in fact. 

We shall not burden the court with a citation of cases 
in support of the well-recognized principle that a statute 
should be construed so as to give effect to the manifest 
intention of Congress as expressed in the act. This in¬ 
tention, so far as the present case is concerned, was to 
protect stations such as that of appellant from arbitrary 
deprivation of privileges at the end of a license period. 
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B. Appellee’s Contentions for a Contrary Construction 

Are Untenable. 

While appellee’s statement does not expressly iso ad¬ 
mit, it is common knowledge and is demonstrated by a 
number of other appeals which have been taken to this 
court in recent months ( e . g., Isle of Dreams ft road- 
casting Company v. Commission, No. 5090; Tftangle 
Broadcasters v. Commission, No. 5092; Victor S. Carlson 
v. Commission, No. 5093; Fred L . Schoenwolf v.j Com¬ 
mission, No. 5094; Westinghouse Electric & Manufactur¬ 
ing Company v. Commission, Nos. 5104, 5105 anc^ 5150; 
Northwest Broadcasting System, Inc. v. Commission , No. 
5112, and perhaps others), that the Commission is jwholly 
and completely disregarding the decision of this court in 
General Electric Company v. Commission, 31 F. (2d) 
630. The Commission is regularly and openly taking the 
position that it is not required by Section 11 of the Radio 
Act of 1927 to accord notice and hearing in its actions 
upon applications for renewal of license unless it con¬ 
templates a complete denial of the application andja con¬ 
sequent total elimination of the station. In other |words, 
the Commission is taking the position that it may, on an 
application for renewal, change any vital feature of the 
license without hearing, including frequency, power, 
hours of operation, service area and other conditions of 
the license. We call the court’s attention to this because 
the court should understand that the Commission’s rea¬ 
sons for not giving WTMJ a hearing were not because 
the Commission regards service area as a less impor¬ 
tant feature of a license than frequency, power or hours 
of operation, but because of its general policy of ignor¬ 
ing this court’s holding in the General Electric Company 
case. 
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The Commission’s contention that service area is not 
determinable with mathematical accuracy is without sub¬ 
stance, since it is determinable with approximate ac¬ 
curacy and, thus determined, is the most vital factor in 
any license. What the Commission states with regard 
to service area is equally true with regard to frequency 
and power. The extent of the privilege granted by a 
license specifying a particular frequency or a particular 
amount of power is also determinable only with approxi¬ 
mate accuracy, in fact, no less approximate than the priv¬ 
ilege of which appellant has been deprived of in this 
case. The power actually radiated from an antenna can 
onlv be guessed at, and is commonlv estimated on the 
basis of a formula which is everywhere conceded to give 
only a rough approximation. 

The Commission’s statement that 

“It is not *'■ * * determinable in advance * * * 
what the extent of this change (of interference 
area) might be.” (Rec., 25.) 

is in obvious conflict with the statement of the Commis¬ 
sion’s own chief! engineer in his letter to appellant of 
April 6, 1929, in which he stated: 

“Probably WTMJ can tell from present conditions 
whether an increase in power to the Maine station 
would be likelv to cause them anv serious interfer- 
ence or not.” (Rec., 5.) 

The Commission’s statement that WLBZ 

“was willing to remodel its apparatus, to undergo 
considerable expense in order to test out the possi¬ 
bility of increasing power, well knowing it might 
at any time be divested of the increase should the 
experiment fail.” (Rec., 26.) 

is not supported by anything in the record other than 

the bare facts that WLBZ did on August 14, 1929, apply 

for authority to install automatic frequency control (Rec., 
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46-49) and to increase its modulation (Rec., 50), and 
this application was granted on September 30, 1929. 
(Rec., 50.) The Commission’s statement omits jto tell 
the court that the increased modulation in itself would 
necessarily greatly increase the cross-talk interference 
caused by WLBZ and that the “flutter,” the importance 
of which the Commission attempts to minimize , (Rec., 
25), is such as virtually to destroy good reception wher¬ 
ever it is heard. While it is true that heterodyne! inter¬ 
ference is greatly reduced when the waves of t\yo sta¬ 
tions differ in frequency by less than the minimuip limit 
of audibility, this means only that the interferenjce, in¬ 
stead of taking the form of a whistle or a steady beat- 
note, assumes the form of a disagreeable distortion of 
the program (particularly the low notes) of the Ration 
interfered with. This was thoroughly demonstrated to 
the Commission in the report made by appellant with 
respect to the interference caused by WJAY to tfeo kc. 
in July, 1929. (Rec., 10-11.) 

The Commission makes the surprising contention that 

“A hearing procedure was provided which appel¬ 
lant did not choose to follow.” (Rec., 27.) 

The Commission has no power, we submit, to disregard 
the plain mandate of the Radio Act of 1927 with respect 
to notice and hearing and to substitute something else. 
As a matter of fact, however, it can easily be demon¬ 
strated that the Commission did not provide a hearing 
procedure and had no intention of giving appellajnt an 
opportunity to be heard. Under the third heading in our 
statement of the case we have shown how the Coinmis- 
sion ignored and disregarded all of appellant’s requests 
for hearing, its protests and even its sworn peiition. 
Even if General Order 15 were really in force ai^d ob- 
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served by the Commission, therefore, it was complied 
with. 

As a matter of fact, General Order 15 has, for the 
purposes of this case, been taken down from the shelf 
and dusted off, since (as we believe counsel for the Com¬ 
mission will readily concede), it is not considered to be 
part of the Commission’s regular procedure and, be¬ 
cause of its manifest impracticability and lack of legal 
status, has virtually never been put to use. 

A very illuminating instance of the regard which the 
Commission itself has for General Order 15 is given by the 
account of what took place in connection with the assign¬ 
ment of WJAY to 620 kc. (Rec., 9-12.) In that case, 
after WJAY had been assigned to the channel without 
giving appellant notice or opportunity to be heard, ap¬ 
pellant, pursuant to the suggestion and request of the 
Commission’s chief engineer, did at great expense em¬ 
ploy a recognized radio engineer to make an extensive 
survey for interference. The engineer, C. M. Jansky, 
Jr., made a report on July 18, 1929, showing indisputably 
that there was serious interference. This report was 
filed with the Commission. Thereafter on July 29, 1929, 
appellant requested that 

“before anv renewal license is given to WJAY on 
this channel, the application be set for hearing and 
that we be given a chance to present the result of 
the investigation.” (Rec., 11.) 

On August 13, 1929, appellant filed with the Commis¬ 
sion a formal sworn petition to the same effect, making 
reference to the facts shown by Jansky’s report. (Rec., 
11.) On October 17, 1929, appellant reiterated its re¬ 
quest for such a hearing. (Rec., 12.) On October 24, 
1929, the Commission replied by letter, stating that it 
would not withhold the renewal license of WJAY on 620 
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ke., but that if interference resulted from the operation 
of WJAY, appellant might make application 

“for the Commission's consideration as to whether 
or not a hearing should be held at a later date.” 
(Rec., 12.) I 

The irony of the Commission’s suggestion makes! com¬ 
ment superfluous. When WJAY was shifted to 620 kc., 
this assignment was also on an “experimental bisis.” 
(Rec., 9.) If these words mean anything, they mean 
that the license is conditional upon no interference re¬ 
sulting. Yet, in the face of a clear showing of interfer¬ 
ence, the Commission allowed WJAY to continue on the 
channel. It was, however, shifted to another channel 
several weeks after this appeal was taken. 

The WJAY incident serves to demonstrate thai; the 

i 

insertion of a condition such as is contained in the 
WLBZ license, “for experimentation to determine 
whether interference results,” is nothing more or| less 
than a device to conceal an actual change. The Engineer¬ 
ing Division of the Commission, after recommending 
that a license be granted on such terms, thereafter irjakes 
no effort or attempt to ascertain whether any stations 
licensed on an “experimental basis” result in interfer¬ 
ence and, even though a showing is made of interfer¬ 
ence, the showing is ignored and disregarded and the 
license of the station complained of is renewed. (Ap¬ 
pellant’s answer to appellee’s motion to dismiss appeal, 
p. 3.) j 

Another point which was made in appellee’s moticjn to 
dismiss the appeal was to the effect that appellant’s 'con¬ 
struction of Section 16 would lead 

“inevitably to unnecessary and intolerable confu¬ 
sion and delay in the administration of the Radio 
Act of 1927. ,r 
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This statement is utterly without foundation and is dis- 

%> 

approved by the Commission’s own practice. We quote 
from the Commission’s Third Annual Report, Part IV, 
C, headed 4 4 Practice and Procedure before the Commis¬ 
sion,” which sets forth the procedure which the Com¬ 
mission has usually followed. With reference to the 
procedure which is followed after the Commission has 
designated an application for hearing, the report states: 

4 4 Other licensees or applicants who have an inter¬ 
est in the matter or could be adversely affected by 
the granting of the application are notified and given 
an opportunity to be heard and oppose the action. 
The Commission has not only given notice to par¬ 
ties shown i by its records to be interested, but has 
given general notice to the public of pending appli¬ 
cations through its press bureau.” (P. 54.) 

Appellant itself has frequently been notified of applica¬ 
tions by stations seeking to be assigned to 620 kc. and at 
great expense to itself has appeared in Washington and 
offered evidence at hearings upon such applications. 
Such hearings have recently been held even on the applica¬ 
tions of stations of 100 watts power or less, located at 
Arkansas and Maryland, for the use of 620 kc. (Appel¬ 
lant’s answer to appellee, motion to dismiss, p. 2.) The 
official announcements of the Commission published 
daily in the United States Daily show that the Commis¬ 
sion regularly recognizes the right of interested stations 
to be heard except in particular cases when it chooses to 
act arbitrarily. The Commission having recognized ap¬ 
pellant’s right to be heard before stations of such small 
power as 100 watts located at great distances are as¬ 
signed to 620 kc., it is surprising to note the Commis¬ 
sion’s claim that appellant’s construction of the act will 
lead 4 4 inevitably to unnecessary and intolerable confu¬ 
sion and delav. ” Even if this assertion were true, which 
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it is not, it would furnish no excuse for disregarding the 
mandate of the law. 

The Commission’s statement sets forth some iiiter- 
esting speculations as to the future of radio, som£ of 
which are not inapropos. We quote the following ijrom 
the statement: 

“In an art such as radio broadcasting, the last 
word will never be spoken. Each day the impossible 
is performed. In this field the whole world is a 
laboratory. The thorough inter-relationship of all 
stations makes each party to the development of the 
other.” (Rec., 26.) 

The last statement is a perfect demonstration of appel¬ 
lant’s right to be heard before its service area is reduced 
or destroyed. Appellant does not concede, however, j:hat 
a radio broadcasting service, which has been developed 
at the cost of huge sums of money and on which hun¬ 
dreds of thousands of listeners rely, is a part of a labora¬ 
tory in which the Commission’s engineers are to! be 
permitted to perform major surgical operations without 
the consent of the patient. Bona fide experiments ! (as 
distinguished from yielding to pressure brought by indi¬ 
vidual broadcasters for better privileges) can be Con¬ 
ducted between the hours of 1:00 a. m. and 7:00 a. m[. to 
determine what stations can safely operate on the sime 
frequency; they do not have to be conducted at the ex¬ 
pense of the listening public. 

It seems all too true, however, that “the last word Will 
never be spoken.” The Supreme Court of the Unjted 
States has held that the Court of Appeals of the District 
of Columbia has the last word on appeals from decisions 
of the Commission. This court pronounced such a last 
word in the General Electric Company case. The Com¬ 
mission is each day performing the legally impossible 
and is pronouncing a further last word. 
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II. 

The Commission’s decision was contrary to public inter¬ 
est, convenience and/or necessity. 

The record is uncontroverted on this issue. Appel¬ 
lant’s claims (briefly reviewed under the second heading- 
in our statement of the case), based on its long record of 
excellent service, its large outlays for programs, the 
technical efficiency of its station, its financial resources 
and miscellaneous other particulars, are not denied by 
the Commission. Xo attempt whatsoever is made by the 
Commission to show any reason for a reduction in the 
service area of WTMJ. On the contrary, the record 
shows beyond dispute that, if anything, WTMJ is en¬ 
titled to an even larger service area than it had under 
the license sought to be renewed. 

It is unnecessary, therefore, to set forth any extended 
argument on this score. 


III. 

The Commission’s decision was contrary to its own prior 
decisions as to what was required by public interest, 
convenience and/or necessity. 

On several occasions prior to the decision complained 
of the Commission had decided that public interest, con¬ 
venience and/or necessity required that WTMJ have the 
service area which it enjoyed prior to the changes in ques¬ 
tion. This was the case in its original decision under 
which WTMJ was licensed for the period from Novem¬ 
ber 11, 1928, to January 31, 1929; again in the decision 
under which the license was renewed for the period from 
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January 31, 1929, to April 30, 1929, and for a thirjl time 
in the decision under which the license was ag^in re¬ 
newed, so that (with extensions) it covered the jperiod 
from April 30, 1929, to October 31, 1929. On three suc¬ 
cessive occasions, therefore, the Commission made a cer¬ 
tain decision upon a certain state of facts. Then, arbi¬ 
trarily and without holding any hearing which woul$ have 
shown whether any new state of facts had arisejn, the 
Commission made the decision complained of. Section 
111 means nothing if it does not require that before such 
a change is made some new facts or circumstance^ must 
be shown which would iustifv the changes. The section 
forbids the Commission to take cognizance of sucji new 
facts and circumstances without a hearing held in accord¬ 
ance with the requirements of due process of law, at 
which interested parties will have an opportunity jto de¬ 
velop the truth. 


The Commission’s decision was inconsistent witli and 

i 

contrary to the express provisions of General 

Order 40. j 

It ought to be unnecessary to argue that the Commis¬ 
sion is bound by its own regulations until they are law¬ 
fully amended or repealed. General Order 40 has been 
in full force and effect since prior to November 11, 1928, 
and, so far at least as subparagraph (c) of paragraph 4 
is concerned, has never been formally altered, amended 
or repealed. It is still the law of the Commission! and, 
as is evidenced by other appeals now pending befor^ this 
court, the Commission regularly places reliance inpon 
the order as a justification for its decisions (though in 
practice it frequently disregards the order). 
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Under the order, 620 kc. is one of those frequencies 

“allocated for use bv not less than two nor more 
than three zones, the broadcasting stations in those 
zones being permitted to operate simultaneously, and 
to have an authorized power not to exceed 1,000 
watts.” (Rec., 57.) 

An exception is appended to the foregoing in the fol¬ 
lowing language: 

“(Except that in those cases where the station 
locations and 1 powers are such that interference will 
not be caused, four or five zones instead of three 
zones mav share one or more of the foregoing fre- 
quencies where practicable.)” (Rec., 57.) 

The reason for the exception is a matter of general 
knowledge and is apparent from paragraph 3 of the 
order. Nine of the frequencies (not, however, including 
620 kc.) designated as regional channels are Canadian 
shared frequencies and are subject to the restriction that 

“No station will be authorized by this Commis¬ 
sion on any of these frequencies with an authorized 
power which will cause interference at the boundary 
line between the Dominion of Canada and the United 
States of America, or in excess of 500 watts at any 
place within the United States of America.” (Rec., 
56.) 

In practice the foregoing provision prevents the estab¬ 
lishment of stations having more than 100 watts at any 
place within 250 miles of the Canadian border or more 
than 250 watts at any place within 400 miles of the 
Canadian border. Naturallv, with such restrictions in 
power a greater number of stations may be assigned to 
simultaneous operation on a Canadian shared frequency 
than can be assigned to a frequency such as 620 kc., 
where the maximum is 1,000 watts. 
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General Order 40 was premised on the consensus of 
engineering opinion as to the approximate radii of the 
service and nuisance areas respectively of statiqns of 
given amounts of power. The tabulations of the cjonclu- 
sions drawn by engineers have been frequently ^before 
this court and have been regularly cited by the Commis¬ 
sion. With respect to stations of 500 watts and 1,000 
watts power respectively these tabulations show the fol¬ 
lowing : 


Power of 
Station 


Radius of Radius of 
area of area of good 

very good service (sub¬ 

service (city urban dweller) 
dweller) 


Radius of 
area of 
fair service 
(rural 
dweller) 


Radius of 
nuisance area 


500 watts 

6 

30 

30 

B 

|90< 

1000 watts 

9 

45 

45 

S 

li35( 

- 1 _ 


I 



Based on the foregoing, reputable engineering opinion 
furnishes the following tabulation as a satisfactory guide 
as to the number of stations of 500 watts and 1,000 watts 
respectively which can safely be assigned to the same 
channel and the geographical separations that m^ist be 
preserved in order to achieve respectively excellent^ good 


and poor results: 


Poor4- 

Power in Excellent Good local service only 

Watts No. Separation No. Separation No. Separation 


500 2-3 1800 miles 5-6 1200 miles 10 9<j)0 miles 

1000 1 . 2-3 1800 Miles 4-5 1400 miles 

_ i 


It will be readily seen from the foregoing that General 
order 40 was premised directly in an endeavor to ^ecure 
the results described as “good.” It will also be readily 
seen that the Commission by its General Order 40 and 


by the allocation of November 11, 1928, was endeavoring 
to do exactly what its statement now says canijot be 
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done, namely, to define with some degree of approxima¬ 
tion the service area of stations on the various classes 
of channels. Clearwater, Florida, is only slightly in ex¬ 
cess of 1,100 miles from Milwaukee, and Dover-Foxcroft, 
Maine, is only about 900 miles from Milwaukee. 

V. 

The Commission’s decision was inconsistent with and 
contrary to the express provisions of the Davis amend¬ 
ment. 

It is uncontroVerted in the record that even prior to 
the decision complained of, the State of Wisconsin did 
not have a fair and equitable share of either frequencies 
or of station power according to its population. It is 
further uncontroverted that the decision further reduced 
Wisconsin’s quota of radio broadcasting service, both of 
transmission and of reception, by substantially deteri¬ 
orating* its one satisfactory regional frequency and by 
radically diminishing the effectiveness of the power 
authorized on that frequency. (Rec., 15.) 

Bv its statement recentlv filed with the United States 
Senate, pursuant to a senate resolution to that effect, the 
Commission has in a public document shown that, 
whereas Wisconsin is entitled to aproximately one 
cleared channel, it has none and that, whereas it is en¬ 
titled to approximately 2.208 per cent of the facilities on 
regional channels, it actually has received only 2.160 per 
cent. As a matter of fact, even this figure is consid¬ 
erably exaggerated because the actual desirability of the 
regional channels now used by Wisconsin stations is in¬ 
ferior to the average. It is true that Wisconsin is slightly 
over-quota in the number of stations of 100 watts or 
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less which are permitted to operate on certain of the six 
so-called local channels. Such assignments cannot, we 
submit, be balanced against the deficiency of realty de¬ 
sirable facilities with which good reception can be de¬ 
livered to the listening public. 

If the Commission felt that either Florida or Ma^ne is 
entitled to additional facilities, why could it not have 
granted such facilities at the expense of states which are 
undeniably and overwhelmingly in excess of their lawful 
quotas instead of mulcting the State of Wisconsin qf the 
only satisfactory regional assignment which it enjbyed? 

| 

CONCLUSION. i 

We ask, therefore, that the court reverse the decision 
of the Commission by requiring the Commission either 
immediately or at the expiration of the next license period 
after the court’s judgment (1) to limit the nighttime 
power of WLBZ, Dover-Foxcroft, Maine, to 250 wjatts, 
and (2) to assign WFLA-WSUN to some other channel. 
We ask further that the judgment require the Conojmis- 
sion to maintain 620 kc. in at least as good condition as 
that required by subparagraph (c) of paragraph 4 of the 
Commission’s General Order 40. 

Respectfully submitted, 

Elisha Haxsox, 

i 

Louis G. Caldwell, 
Attorneys for Appellant , The Journal 
Company (WTMJ). j 
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In the Court of Appeals of the District 

of Columbia 


No. 5095 


The Journal Company (Station. WTMJ), a (Por- 

poration, appellant 


v . 


Federal Radio Commission 


BRIEF FOR THE FEDERAL RADIO COMMISSION 


STATEMENT OF THE CASE 

This case comes before this Court on appeal by 
The Journal Company, a corporation, from a sup¬ 
posed decision (or decisions) of the Federal R^dio 
Commission. The Notice of Appeal was filed by 
appellant November 11, 1929. On November 22, 
1929, the Commission moved to dismiss the appeal 
and thereafter on December 2,1929, subject to said 
motion and not waiving any of its rights thereon, 
filed a “full statement in writing of the facts ^nd 
grounds for its decision (s) as found and givenjby 
it.” ! 

The only question here presented, and appellant 
so concedes (Brief, p. 1), is whether the Radio Act 
of 1927 permits an appeal from a decision of the 
Commission “in so far as said decision reduced the 

(i) 
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service area of appellant’s broadcasting station” 
(Rec. 1). Unless something very material is read 
into the statute not placed there by Congress, it is 
the Commission’s contention that appellant is not 
entitled to prosecute an appeal in this case. Va¬ 
rious ingenious arguments have been resorted to 
by counsel in an effort to sustain the court’s juris¬ 
diction but in the last analysis thev all rest upon 
a rather strained interpretation of the provisions 
of the Act. 

Briefly, the contention of appellant is that by its 
application for a renewal of license dated Septem¬ 
ber 23, 1929, it sought to operate on a frequency of 
620 kilocycles, subject only to the operation of 
such other stations as were already assigned to the 
same frequency. The commission contends that a 
renewal license containing the precise terms of 
former licenses was issued to appellant station on 
October 31, 1929, authorizing full-time operation 
on a frequency of 620 kilocycles with a power of 
1,000 watts nighttime and 2.500 watts daytime. 

In order to do full justice to the theory of appel¬ 
lant, it will be necessary to consider the Commis- 
sion’s action taken with respect to the operation of 
other stations on the same frequency. The record 
in this regard indicates a series of unrelated deci¬ 
sions with reference to stations operating on the 
frequency of 620 kilocycles, all of which were 
favorable to the respective stations and consisted 
of the following Commission action (Rec. 19 to 
22 ): 
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1. Licensing of Station WJAY to operate on a 
frequency of 620 kilocycles, effective April 1, ljL929 
(7 months previous to filing appellant’s notic^ of 
appeal). 

2. Renewal license issued to WJAY on October 
31, 1929 (conforming to previous licenses for peri¬ 
ods April to June, July to October). 

3. Licensing of Station WFLA-WSUN to | op¬ 
erate on a frequency of 620 kilocycles (which cjeci- 
sion would not be effective until November 15, lp29, 
after the notice of appeal was filed). 

4. An increase in power to Station WLBzj au¬ 
thorized bv Commission action of October 2, 1929 

•* • 

(40 days prior to the filing of notice of appeal). 

5. Renewal license to Station WLBZ effective 
October 31,1929. 

In fact, even by construing appellant’s notice of 
appeal in the broadest sense, it appears that the 
statutory time limitation 1 would bar an appeal 
from all except two of the decisions complained! of, 
i. e., the renewal of the license of Station WLBZ 
and the renewal of appellant’s license. In each of 
these, moreover, the action was favorable to the 
applicant but appellant, by assimilating the two 

decisions into a single action, would have them Con¬ 
stitute an adverse decision from which an appeal 

1 Radio Act of 1927, Sec. 16, “ by filing with said c^ourt 
within twenty days after the decision complained of is 
effective , notice in writing of said appeal and of the reasons 
therefor.” 
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will lie. It is! the Commission’s contention that 
there is no provision in the Radio Act for an ap¬ 
peal from action of this sort. 

ARGUMENT 

I. Section 16 of the Radio Act of 1927 can not be • 
construed to permit this appeal 

The right of appeal under Section 16 is speci¬ 
fically limited as follows: 

Any applicant for a construction permit, 
for a station license, or for the renewal or 
modification of an existing station license 
whose application is refused by the licensing 
authority * * * and any licensee whose 

license is revoked bv the commission * * *. 

The Commission’s decision on October 25, 
1929, authorizing the issuance of renewal license 
to appellant in exact accordance with the terms of 
its application, does not come within the classifica¬ 
tion of appealable decisions. Nor under our con¬ 
struction of the law do any of the Commission’s 
decisions granting applications of other applicants 
fall within the aforementioned category. The 
Commission until the present time has taken no 
adverse action on any application of appellant. All 
action with respect to such applications have been 
favorable so ias to preclude any right to appeal 
therefrom. 

It is well settled that an appealing party must be 
one who is aggrieved by the judgment or decision 
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from which the appeal is sought. 2 He must in [some 
substantial manner be prejudiced in his legal rights 
or adversely affected in his legal interests otherwise 
he is not entitled to prosecute an appeal theref|*om. 3 
The law does not give a party an appeal fr^m a 
decision in his favor 4 unless it fails to award} him 
all he petitions for. 

The detail with which the subjects of appeal have 
been specified in Section 16 of the Act precludes its 
extension to other subjects by implication. “Eyeing 
purely the creature of statute the right of appeal 
from the decision of the Commission to the coujrt, if 
it exists at all, must be found in the express provi¬ 
sions of the Act.” 5 The court may not dispense 
with such express provisions for appeal 0ven 
though equitable grounds exist for so doing. 6 
Furthermore, statutes giving a right of action 
where none exists at common law are not to b^ ex¬ 
tended beyond the meaning of the terms used. 7 The 

2 Todd Engineering Co. v. U. S. : 32 Fed. (2d.), 734; Ifirk- 
patriclc v. Eastern Milling and Export Co., 135 Fed. 15jL. 

3 Nolte v. Hudson Navigation Co.. 13 Fed. (2d) 1 987; 
Northern Union Gas Co. v. Mayer , 174 Fed. 817; Guarantee 
Company v. Phenix Insurance Company , 124 Fed. 170. 

4 Corning v. Troy Nail Factory , 15 How. 451; 14 L. Ed. 
768; Honchin Sales Co. v. Angert , 11 Fed. (2d.), 115. j 

5 Minneapolis and St Louis R. R. Co. v. Board of Railroad 

Commissioners , 44 Minn., 336; 46 N. W. 559. j 

c Salt marsh v. Tut hill, 12 How. 387; 13 L. Ed. 1034; New 
England R. R. Co. v. Hyde , 101 Fed. 400. j 

7 Noland v. Moore , 81 Fla. 598; 88 Southern, 601. 
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statutory proceeding or remedy is confined only to 
the cases provided for and extends to no other. s 

There being no inherent right of appeal, it is sub¬ 
ject solely to the will of Congress within the consti¬ 
tutional limitations of due process and equal pro¬ 
tection of the law with respect to the preservation 
of property rights. 0 An objection to the court's 
jurisdiction on the ground that the statute makes 
no provision for such an appeal is a matter of sub¬ 
stance and mav not be treated as a mere technical 

* 

difficultv. 

The power to hear and determine cases arising 
under the provisions of the Eadio Act are con¬ 
ferred on this court by Congress and the same 
authority has pointed out the only cases in which 
jurisdiction may attach. This court has no power 
to dispense with any of these provisions nor to 
change or modify them, “and if the mode pre¬ 
scribed for removing cases * * * by appeal be 

too strict and technical and likely to produce incon¬ 
venience or injustice, it is for Congress to provide 
a remedy by altering the existing laws; not for the 
court.” 10 Moreover, if the statute authorizing the 

8 Prudential Casualty Co. v. State , 143 N. E. 631; 194 Ind. 
542. Hague v. T Yateree Power To., .112 S. E. 55; 119 S. C. 
319. “ The rights and remedies granted by the Civil Code 
(1912) relating to condemnation proceedings must be con¬ 
fined within the limits of the purposes there expressed.’* 

9 Cf. /. C. C. V. Union Pacific R. R ., 222 U. S. 541; 56 
L. Ed. 308. 

10 U. S. v. Curry , 6 How. 106, 12 L. Ed. 363. See also 
U. S. v. Young, 94 U. S. 259, 24 L. Ed. 153; Ex parte Valien- 
digham , 1 Wall. 251, IT L. Ed. 593; Carroll v. Dorsey , 20 
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i 

particular special proceeding indicates the parties 
or persons who may have orders or decisions 
therein reviewed, the right is confined solely to 
them and not to anv others who mav think them- 

%/ 4/ 

selves aggrieved bv such a decision of the Com- 

o O « 

mission. 1 ’ 

Cases arising under the Patent laws present a 
similar situation. The procedure for taking j ap¬ 
peals and the classes of decisions over which jtliis 
court has jurisdiction are specifically set forth 
therein. 1 ■ Decisions of the Commissioner of pat¬ 
ents which do not fall within one of the two classi¬ 
fications defined in the statute are not appealable. 15 

The right of appeal, which is derived from and de¬ 
pendent upon statute, must be taken and accented 


How. 207. 15 L. Ed. S04: Smith v. Carrier, 230 Fed. 805: 
McDauiell v. Strand, 105 Fed. 488: City of Waxahachie v. 
Cater , 92 Fed. 285. 

11 Since bv the terms of the Federal Trade Commission 
Act, Sec. 5 (Comp. Stat. 8836 e). only a party required by an 
order of the Commission to desist from using what is found 
by the Commission to be an unfair method of competition is 
given the right to petition a review of such order by the Cir¬ 
cuit Court of Appeals, a wholesale grocery association was 
not entitled to maintain a petition to review an order as to 
unfair competition where not named therein. Wholesale 
Grocerd Assn, of El Paso, Texas, v. Federal Trade Commis¬ 
sion, 277 Fed. 657. | 

v - Carlin v. Goldberg, 45 App. D. C. 540. (** The jurisdic¬ 
tion of this Court to entertain appeals from the Compiis- 
sioner of Patents is limited to two classes of decisions, 
namely, a final rejection of an application for a patent, and 
a final award of priority to one of the parties in an inter¬ 
ference case/*) 

13 Cosper v. Gold, 34 App. D. C. 194: Re Fullager, 32 App. 
D. C. 222. I 

105523—30 - 2 



8 


with all the limitations and restrictions the Act 
creating- it imposes. These restrictions and limi¬ 
tations the courts are bound to observe; they can 
not be dispensed with however much they may ap¬ 
pear to embarrass or however unnecessary they mav 
seem to be in the administration of justice in par¬ 
ticular cases. It is unimportant that no appeal is 
directlv provided when the Commission grants an 
application for renewal of license or where other 
stations are authorized to use the same frequency 
as that specified in the complainant’s renewal 
license. Indeed the statute mav be entirely silent 

a * 

as to any relief to be given from administrative 
action. 14 

There are several instances arising under the 
Radio Act where no provision is made for appeals; 
for example, where a request, for written approval 
of an assignment of license under the last para¬ 
graph of Section 12. is refused; or where certain 
decisions are made under the powers delegated to 
the Commission by Section 4. It is unnecessary 
that an appeal be provided in every case to a court 
of record from an administrative body, as appel¬ 
lant contends. Such a doctrine logically applied 
would eviscerate the whole administrative process. 

Usually a person who claims to be aggrieved by 
arbitrary or illegal action must find his relief in 
courts of equity or by other extraordinary remedy. 
Since the Radio Act of 1927 affords an additional 

14 See Degge v. Hitchcock . 229 U. S. 162. where no appeal 
was provided from decisions of an administrative official. 
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safeguard in the more important kinds of eases, 
there is no cause for complaint that there are other 
cases for which no appeal is provided. 

II. Appellant is not a proper party for purposes of tlaking 

this appeal 


The Commission, like courts, distinguished 


be¬ 


tween those who are permitted to intervene before 
it as parties and those who are merely permitted to 
be heard. Leave to intervene can be granted!only 
to one entitled under the Act to take an appeal to 
this court, but the right to be heard may be per¬ 
mitted to all persons having an interest in the 
application pending before the Commission. 1 1 

The Commission has been liberal in allowing 

. 

interested parties to be heard,™ and by General 

Order No. 15 a hearing procedure was provided 

which is still available to appellant. The mere fact 

that a hearing was not held before granting the 

application of Station WLBZ or Station WJAY 

does not deprive appellant of legal rights which 

may be the basis for an appeal under the Act. 

Moreover, when such parties as appellant are l^eard 

they have no right to appeal to this court !even 
- 1 - 

15 « Persons having an interest in a question pending be¬ 
fore the Commission will be allowed to appear and be heard 
when the case is being submitted without their being Imade 
formal parties.” HurZburt v. Lake Shore and Michigan 
Southern Railway Company* 2 I. C. C. 81 (1881). 

16 See page 22 of appellant’s brief quoting from Commis- 
sioner’s Third Annual Report, Part IV, C, page 54. 
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though thev mav feel themselves aggrieved by the 
decision which the Commission ultimately renders 
on the application. 

The law is well settled that one who is not a party 
to a decision of the Commission is not entitled to 
appeal therefrom.’ 7 Moreover, the action of the 
Commission in not permitting appellant to become 
a party to the decision in which favorable action 
was taken with respect to other applicants is not 
susceptible of being reviewed by this court on 
appeal. 1 * 

The character of the interest which appellants 
allege thev have in the litigation is not, in any 
event, of such a character as to authorize them in 
this proceeding to assail the action of the Commis¬ 
sion. This is all the more obvious since the action 
of the Commission which is attacked has been ac¬ 


cepted by those who were applicants before the 
Commission and so the only proper parties to this 
record. 1 " It is apparent, therefore, that persons 
who are not entitled to become parties to the pro¬ 
ceedings before the Commission mav not maintain 
an appeal to this court under Section 16. 


17 Baird v. Lombard. 9 How. 930; 13 Law. Ed. 245; lad. 
&'o. R. R. Co. v. Liverpool Insurance Co.. 109 U. S. 168: 27 
Law. Ed. 895; Ece parte Cockroft. 140 U. S. 578; 26 Law Ed. 
856. 


ls Ex parte Cutting. 94 U. S. 15; 24 Law. Ed. 49; Credits 
Commutation Co. v. U. S.. 177 U. S. 311: 44 Law. Ed. 782. 

19 U. S. v. Union Pacific R. R. Co ., 105 U. S. 263; 26 Law. 
Ed. 1021; El well v. Fosdick. 134 L T . S. 500; 33 Law. Ed. 998. 
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III. Appellant can assert no claim to any particular 

“ service area jy 

There is nothing in the Radio Act of 1927 i:idi- 

i 

eating that “service area’’ is an essential part of 
an application for renewal of license. The phrase 
“service area” is vague, indefinite, and too un¬ 
scientific a standard to be used for the Commis¬ 


sion’s guidance. Since it merelv describes a con- 
stantlv fluxing geographical area and a portiofi of 
the public receiving programs of a particular jsta- 
tion with a reasonable degree of effectiveness,| the 
Commission can not accept it as an integral feature 
of a renewal application. 

In establishing regional stations, it was reason¬ 
ably to be expected, because of varying physical 
factors, that interference would result and that 
there would be a certain amount of overlapping 
in the area common to the several stations, jt is 
utterly impossible to locate such stations so that! the 
limits of their respective service areas may be set up 
as tangent to one another. If the service are^ of 
any particular station could be accurately mapped 
out with technical precision, appellant’s contention 
might be tenable. 

Apparently it is the position of appellant that 
it has some sort of undefined right to retain the 
frequency of 620 kilocycles free from change. In 
this way it assumes that a listening public will 
always be preserved to it. Permitting other jsta- 
tions to locate in the same area which is already 
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serviced by appellant’s station might also decrease 
the number of appellant’s listening public and, 
thus, under appellant’s theory, the Commission 
would be deterred from allowing such action. It 
can readily be seen, by continuous repetition of 
the word “right” throughout appellant’s brief, 
that an approach is being made to obtain some¬ 
thing which verges on a property right. The deci¬ 
sions of this court, under the Radio Act of 1927, 
will not sustain any such attempt and in fact have 
expressly negatived the slightest claim to any 
44 right” becoming vested.’ 0 

IV. The regulations of the Commission expressly permit 
the Commission to take such action as that on 
which this attempted appeal is based 

(A) The Commission has complied with General Order No. 40 

General Order No. 40 (Rec. 55) specifically pro¬ 
vides that stations will be permitted to utilize 
power of one kilowatt on the so-called regional fre¬ 
quencies and also provides that such frequencies 
may be used by stations in three, or if interference 
will not be caused, in five of the zones established by 
Section 2 of the Radio Act. The record discloses 
that the number of zones to which the 620-kilocvcle 
frequency (authorized for use by appellant sta¬ 
tion") has been assigned does not exceed four. (Rec. 

20 City of New York v. Fed. Radio Commission, 36 Fed. 
(2d), 115; General Electric Co. v. Fed. Radio Commission, 
31 Fed. (2d), 630; Technical Radio Laboratory v. Fed. 
Radio Commission, 36 Fed. (2d), 110; Carrell v. Federal 
Radio Commission, 36 Fed. (2d), 117. 




13 


3, 4.) Moreover, although no station is permitted 
to use more than one kilowatt power at nighttime, 
appellant station has for some time, and Station 
WFLA-WSTTN, of Clearwater, Florida, has sijnee 
October 31,1929, been permitted the use of two ^ind 
one-half kilowatts power in the daytime when jthe 
use of such additional power does not produce | in¬ 
terference. Since appellant claims actual interfer¬ 
ence only from the first zone (Station WLBZ), the 
second zone (Station WJAY), and an anticipated 
interference from the third zone (Station WFliA- 
WSUN), it is apparent that the General Order is 
not violated. 

The Commission’s primary concern is to provide 
an allocation of broadcasting service which >vill 
best serve the public interest, convenience, and jne- 
cessity. Protecting existing stations from competi¬ 
tion must be treated as secondarv to the first ^nd 
most fundamental obligation of securing adequate 
service for the public. There is also a legal dut f to 
allocate facilities equally among the zones, 21 ^nd 
this must be fulfilled even in the face of diminish- 
ing the listening public of any particular station. 
Accordingly, the Commission determined that the 
additional interference (if any) with reception 
from appellant’s station was not sufficient to out¬ 
weigh the advantages of increased power to Station 
"WLBZ under the standard of public interest, con¬ 
venience, and necessity. 

-i 

21 See Section 5, Davis Amendment to Radio Act of 1927. 

* i 
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(B) The Commission has complied with General Order No. 15 

Appellant urges that experiments and tests, rela¬ 
tive to any other stations, should be made and a 
hearing accorded before anv changes in the sta- 
tions’ assignments of power or frequency are ef¬ 
fected. (Rev. 13.) In other words, appellant ap¬ 
pears desirous of participating in all Commission 
action and sanctioning or disapproving such action 
as it chooses. If appellant's claims are recognized, 
and the same privileges accorded to all other sta¬ 
tions, it will be necessary for the Commission, 
whenever it wishes to authorize an increase of 
power, change of frequency, or the operation of any 
station, or whenever it adopts any regulation which 
mav affect the so-called “service area” of any sta- 
tion: (1) To ascertain all the stations which may be 
disadvantageous^ affected; (2) to notify all such 
stations and provide for a hearing; and (3) to with¬ 
hold its action on a large number of applications al¬ 
though it is satisfied that the granting thereof will 
serve public interest. The inadvisability of sanc¬ 
tioning such a tedious procedure is self-evident. 

It would inevitablv tend to emasculation of the 

•/ 

Commission’s entire administrative practice. 

The procedure outlined by General Order No. 15 
(Rec. 59) adequately satisfies any requirements for 
a hearing in such a situation as here presented. This 
not only more than complies with the requirements 
of the Act, but practical considerations support the 
sufficiency of this construction. The Commission’s 
construction of the statute, moreover, is a proper 
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guide for the court since the interpretation of ad¬ 
ministrative officers who are called upon to carry 
a law into effect 4 4 is alwavs entitled to very great 
respect.” 21 This view has in general been followed 
whenever administrative construction of a statute 
has been brought before a court. 22 And, when ttae 
administrative agency charged with enforcement 
of a statute, promulgates a regulation interpreting 
the statute and carrying its provisions into effect, 
such a regulation has the force of law. 23 The court 
should therefore be reluctant to depart from t[he 
Commission’s construction of the law, as disclosed 

i 

by its continued practice and existing regulations, 
unless such a construction conflicts directly with 
the provisions of the Eadio Act. 

V. The record presents no evidence which may be 
considered on the merits of this appeal 

In so far as appellant’s brief (p. 3 et seq.) con¬ 
tains statements of alleged facts with regard to Sta¬ 
tion WTMJ, it draws lavishly from sources which 
may not properly be considered by this court. This 
material is contained in appellant’s “Seasons f|or 

Appeal” and is mainly argumentative in character, 
- 1 — 

21 Edwards Leasee v. Darby , 12 Wheaton, 206 (1827). See 
also Coombe v. U. S.. bo App. D. C. 190; Baltzell v. Mitchell . 
3 Fed. (2d). 428; certiorari denied. 268 U. S. 690; 69 L. Ed. 
1159. 

22 Smythe v. Flake, 90 U. S. (Wall.) 374; 23 L. Ed. £7; 
U. S. v. Philbrick , 120 U. S. 52; 30 L. ed. 559. 

23 Bell field Company v. Heiner , 25 Fed. (2d), 560; U. Si v. 
Grimaud , 220 U. S. 506; 55 L. Ed. 563. 
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being supported only by statement of counsel. 
Only such portions remain “uncontroverted” as 
deal with (1) the license history of appellant's sta¬ 
tion; (2) the license history of other stations there¬ 
in described; (3) the contents of letters, orders, 
and decisions quoted therein. All inferences, con¬ 
clusions, and arguments embodied in the “ Reasons 
for Appeal” and all allegations concerning inter¬ 
ference, either actual or anticipated, are denied in¬ 
asmuch as they are based on testimony not before 
the court or Commission. Such evidence must be 
presented to the Commission in the first instance 
before it becomes part of the record in this court. 

If the court undertakes to hear this case upon 
such evidence, which was not before the Commis¬ 
sion, it does not review the action of the Commis¬ 
sion in any proper sense. It substitutes action of 
the court for what should be initial action by the 
Commission and results in a decision being reached 
upon evidence not considered by the Commission. 
In any event, if this court is of the opinion that 
appellant should have been accorded a hearing by 
the Commission before action was taken on the 
application of other stations hereinbefore men¬ 
tioned, then the case should be remanded to the 
Commission for further proceedings consistent 
with such opinion. 24 

- 4 Smith v. Foster ', 15 F. 2d, 115 (1926). (“From what 
has been said, the appropriate relief in this case seems clear. 
The Commissioner, having denied the applicants a hearing, 
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VI. The Davis amendment to the Radio Act of 1927 can 
have no application to this appeal 

I 

Appellant’s brief (p. 28) points out that under 
the Davis Amendment, the State of Wisconsin, in 
which Station WTMJ is located, is entitled to dne 
cleared channel and has none. It is further sho^jvn 
that the assignment of regional frequencies is Ap¬ 
proximately that to which the State is entitled ac¬ 
cording to the quota figures recently filed by fhe 
Commission with the United States Senate, 
viously, the fact that the State of Wisconsin has [no 
cleared channel is no argument for the extension 
of its use of a regional channel. Appellant has j at 
no time applied for a cleared channel, but on the 
contrary has claimed only the privileges of a re¬ 
gional station. Inasmuch as the granting of ap¬ 
pellant’s most extravagant claims could not affgct 
the situation in Wisconsin so far as cleared chan¬ 
nels are concerned, it is urged that the argument 
merits no consideration by the court. 

CONCLUSION 

For the reasons herein set forth, we respectfully 
request this court to refuse to take jurisdiction of 

there is no record before the court such as the statute con¬ 
templates as a basis for the Commissioner's ruling which is 
to be reviewed, O'r the ruling of the court upon the review 
thereof . The Commissioner’s position, will therefore be 
reversed, with directions to reinstate the plaintiff’s applica¬ 
tion upon the refiling a proper bond and to promptly there¬ 
after grant the plaintiff a hearing upon all objections wlijch 
may be made to the issuance of a permit.”) 
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this case by sustaining the Commission’s “Motion 
to Dismiss” heretofore filed, or, failing that, to 
affirm the Commission’s decision. 

Respectfully submitted. 

Thad H. Brown, 

General Counsel. 
Paul D. P. Spearman, 

1 Assistant General Counsel. 
Arthur W. Scharfeld, 

Assist an t Con nsel. 
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